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Minister for Social Justice and Empowerment
& Chairperson, Dr. Ambedkar Foundation

Kumari Selja MESSAGE

Babasaheb Dr. B.R. Ambedkar, the Chief Architect of Indian Constitution was
a scholar par excellence, a philosopher, a visionary, an emancipator and a true
nationalist. He led a number of social movements to secure human rights to the
oppressed and depressed sections of the society. He stands as a symbol of struggle
for social justice.

The Government of Maharashtra has done a highly commendable work of
publication of volumes of unpublished works of Dr. Ambedkar, which have brought
out his ideology and philosophy before the Nation and the world.

In pursuance of the recommendations of the Centenary Celebrations Committee
of Dr. Ambedkar, constituted under the chairmanship of the then Prime Minister
of India, the Dr. Ambedkar Foundation (DAF) was set up for implementation of
different schemes, projects and activities for furthering the ideology and message
of Dr. Ambedkar among the masses in India as well as abroad.

The DAF took up the work of translation and publication of the Collected Works
of Babasaheb Dr. B.R. Ambedkar published by the Government of Maharashtra
in English and Marathi into Hindi and other regional languages. I am extremely

thankful to the Government of Maharashtra’s consent for bringing out the works
of Dr. Ambedkar in English also by the Dr. Ambedkar Foundation.

Dr. Ambedkar’s writings are as relevant today as were at the time when these
were penned. He firmly believed that our political democracy must stand on the
base of social democracy which means a way of life which recognizes liberty,
equality and fraternity as the principles of life. He emphasized on measuring the
progress of a community by the degree of progress which women have achieved.
According to him if we want to maintain democracy not merely in form, but also
in fact, we must hold fast to constitutional methods of achieving our social and
economic objectives. He advocated that in our political, social and economic life,
we must have the principle of one man, one vote, one value.

There is a great deal that we can learn from Dr. Ambedkar’s ideology and
philosophy which would be beneficial to our Nation building endeavor. I am glad
that the DAF is taking steps to spread Dr. Ambedkar’s ideology and philosophy
to an even wider readership.

I would be grateful for any suggestions on publication of works of Babasaheb
Dr. Ambedkar. .

(Kumari Selja)
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HINDU CODE BILL
SECTION IV
(Clause by Clause Discussion)

The discussion on the Hindu Code clause by clause was resumed
from 14th December 1950. After prolonged debates, some clauses
were cleared. Frustrated by the dilatory tactics of some of the
members, Dr. Ambedkar submitted his resignation on 27th October
1951.

This Book contains the discussion in Parliament till the date of
resignation by Dr. Ambedkar. The text of Dr. Ambedkar’s resignation
and discussion thereon in Parliament is included in the next Volume
i.e. Vol. No. 15 in this series.

—EDITOR
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HINDU CODE—contd.

Clause by Clause Discussion

*Mr. Speaker: The House will now proceed with the further
consideration of the Bill to amend and codify certain branches of
the Hindu Law, as reported by the Select Committee.

Shri R. K. Chaudhari (Assam): Sir, before the Hon. Law Minister
proceeds with his Bill, may I make a most humble suggestion and
it 1s this : either we finish the more important and shorter Bills in
the agenda, and then take up the Hindu Code Bill and finish it,
or let it be understood that the Hindu Code Bill will be considered
from now and until the Hindu Code Bill is finished no other Bill
will be taken up. Either of the two courses must be adopted. It
seems that some people who are very much in favour of the Hindu
Code Bill think that they are merely playing with time by taking
up this Bill, considering it for a short period up to one stage, and
then putting it off further for a longer spell of time. That is rather
unfair to everybody concerned. Therefore, my first respectful request
is this. Let us finish these shorter and more important Bills, as for
instance, the Preventive Detention Bill. Under that Act, a number
of persons who were arrested, were released under the orders of the
High Courts. They have again been re-arrested and the whole thing
has been held up in expectation of a more comprehensive Bill which
was promised by Government. I submit, Sir, that, in the interests
of law and order and also in view of the fact that justice should
be allowed to run undeterred, we must finish the most important
legislation, namely, the Preventive Detention Bill first, then the
Employers’ Liability Bill, and then sit down on the Hindu Code and
finish it altogether. I hope my suggestion would be acceptable to the
Hon. Law Minister.

Mr. Speaker : Is this suggestion acceptable to the Hon. Minister ?
The Minister of Law (Dr. Ambedkar): No. Sir.

Mr. Speaker : So, we will proceed with the further consideration
of the Hindu Code Bill.

Shri Naziruddin Ahmad (West Bengal): Sir, I have a point of
order. The Hindu Code Bill is before the House for a very long time.

* Parliamentary Debates (Hereinafter called as P.D.), Vol. VIII, Part II, 5th February
1951, pp. 2356-77.
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Meanwhile, some important things have taken place, namely, that the
Constitution has been passed and a large number of Acts and sections
have been declared to be ulira vires of the Constitution. The present
Bill would seem to offend against certain definite provisions of the
Constitution. We have enacted so many things in the Constitution that
I was amazed to find that many relevant Acts are declared ultra vires
There are two provisions in the Constitution : One is that legislation
should not be discriminatory. This is enacted in article 15 ; clause (1)
of that article says:

“The State shall not discriminate against any citizen on grounds

”»

only of religion, race, caste, sex . . . .

I submit that the Bill is confined to Hindus. Within that expression
‘Hindus’, large number of classes who would not be ordinarily
Hindus are attempted to be brought. Even apart from that, there
are large classes who will be outside this Bill. T submit that there
is discrimination between different castes and persons following
different religions. The words ‘only of religion’ do not seem to make
any difference. There is discrimination between different sections of
our citizens on the ground of religion. The phrase ‘only of religion’
does not mean much, for I find there is no other reason why there is
difference between the different religious sects, except on grounds of
religion. That is one thing.

The second article which I would like to submit for the consideration
of the house 1s . . . .

Shri Tyagi (Uttar Pradesh): May I point out, Sir, that last time
when we adjourned, it was decided and all agreed,—he was also a
party—that no dilatory motions will be made.

Mr. Speaker : Order, order. He is not making any motion. He is
only raising a point of order, according to him.

Shri Naziruddin Ahmad : I shall be very brief, Sir.
Shri B. Das (Orissa) : But, he is making a long speech.

Shri Naziruddin Ahmad : The other article to which I would like
to refer is 25(1). It says:

“Subject to public order, morality and health......... ” which do not
mean . . . .

Shrimati Durgabai (Madras): In the name of raising a point of
order, is the hon. Member allowed to argue the question on the merits
of the case ?
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Mr. Speaker : He is arguing and he is entitled to argue ; let us not
be impatient with the people who differ.

Shri Sonavane (Bombay): What is his point of order ?
Mr. Speaker : The hon. Member should hear what he is saying.
Shri Sonavane : Is he allowed to argue it ?

Mr. Speaker: I cannot stop a Member, unless I know what he is
going to speak, and I cannot know that unless he speaks out. So in
order to know what the hon. Member is going to say. I must hear him,
and that is the only democratic way in which we can go on.

Shrimati Durgabai: But, will he be allowed to refer to certain
clauses of the Bill?

Mr. Speaker : The hon. Member knows that every person who wishes
to argue his case is at liberty to speak; of course, if I find an hon.
Member is abusing the liberty or is repeating himself I shall certainly
stop him.

Shri Raj Bahadur (Rajasthan) : Sir, I would like to know by way of
a ruling from you whether the hon. Member can use such derogatory
terms as he did, when referring to certain provisions of the Constitution.
He said that “subject to public morality, health, etc.” are meaningless
terms. Can he make such observations ?

Shri R. K. Chaudhari : Sir, I submit that when a point of order is
raised and when the Speaker is listening to that point of order, there
should be no interruptions from any hon. Member.

Mr. Speaker : Order, order.

Shri Naziruddin Ahmed: I submitted that the words in clause
(1) of article 25—“Subject to public order, morality and health” do not
really mean anything serious. I think they are the usual dreamy kind
of safeguards which have no legal significance. The article further says :

«

. all persons are equally entitled to freedom of conscience and the
right freely to profess, practise and propagate religion.”

With regard to the subject of marriage, it is considered by all devout
Hindus that marriage is part of their religious profession and practice.
So far as I know, a Hindu thinks of marriage as part of his religion,
and if a man has no son, he, it is believed, goes to a particular region
in hell.

Shri Tyagi: Order, order, I have no son.
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Mr. Speaker : Will the hon. member resume his seat ? Order, order.
I want the hon. Member not to interrupt.

Shri Naziruddin Ahmad : In order to ensure against a particular
kind of hell, the man should have a son, and in order to have that,
he must marry. That is one of the ten samskaras of a Hindu. It is a
religious practice, and in order, to have son, a man can have one wife
or more than one. Therefore. I submit that this provision curtails the
Fundamental Right given in article 25(1). I am not raising a point which
is only of academic interest, for this clause has been utilized by the
Bombay High Court recently in declaring a certain Act—Prevention of
Bigamous Marriages Act—to be wltra vires.

Dr. Ambedkar : By the Bombay High Court ? I am sure that is not
correct. It was probably some magistrate.

Shri Naziruddin Ahmad : The question before us is whether some
of the provisions relating to marriage may not be wltra vires of the
Constitution. There is also the ground of discrimination, in view of article
15(1) of the Constitution. There are numerous other articles detailing
with minor aspects of the question, but I think, these two would suffice
for the time being. I am well aware of the principle that the Speaker
cannot rule out a point because the legality of it is doubtful. But these
are real stumbling blocks and I would request you, Sir, to consider the
legality of the Bills. As we all know, a large number of Acts and sections
have been declared ultra vires. Even at the time the Constitution was
passed, objections were raised that these might be declared wlira vires.
We have enacted these Fundamental Rights and anything inconsistent
with them; to the extent of that inconsistency, would be null and void.
There is no way out of it. If there is any law, any Act, which is in any
way inconsistent with these articles, those laws or Acts, to the extent of
that inconsistency, shall be void. That is the serious question before us
now. Should we pass an enactment which would be declared null and
void ? Should we not reconsider the Bill in view of the structure of the
Constitution which we have chosen to give to ourselves ?

Sir, these are some of the matters which I venture to submit for your
consideration.

Mr. Speaker: I do not think I need go in detail over the serious
points raised by the hon. Member, Mr. Naziruddin Ahmad. The short
answer which I can give to whatever he has stated is this. What he
urges now may be true in respect of some of the provisions at the
most, not all the provisions. And the proper procedure and time to
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deal with them would be when the particular provision which he thinks
contravenes the Constitution, comes up for consideration, not till then,
because to say all the provisions are of that type, and therefore there
should be no consideration of the Bill, would be going too far.

That i1s the short way in which I can dispose of all the objections
which the hon. Member has urged. This does not mean that I agree
with his view. But assuming that his view is correct, still the proper
time would be when the relevant clause comes up for consideration.
This House is perfectly competent to add to, or substract from the
Bill as presented to the House, if the House comes to the conclusion
that a particular provision is not proper or offends against the
Constitution. But it cannot be decided by the Chair just at the very
beginning.

I do not think I need go into the merits of the arguments as to
how far there is really any discrimination or how far marriage is
really a question of religion and so on and so forth.

I think we shall now proceed with the bill, clause by clause.
Clause 2—(Application of Code)

Pandit M. B. Bhargava (Ajmer): I have got an amendment
standing in my name, proposing the insertion of a new clause 2,
after clause 1.

Mr. Speaker : Yes, that is right. The hon. Member may move it
now.

Shri Tyagi: Sir, before that, may I refer to a ruling you gave
once, and to the ruling which you gave just now ? Once when I raised
a point about a Bill being declared ultra vires, the ruling was that
it was for the Courts to decide whether it was wlitra vires and that
it was not within the purview of the Chair. Sir, do you hold to that
view now or will you use discretion in declaring certain clauses ultra
vires or otherwise of the Constitution ?

Mr. Speaker : I do not think I have yet any grounds for changing
my view. If however, grounds are shown. I may reconsider the matter.

Pandit Thakur Das Bhargava (Punjab): Sir, ordinarily clause 1 is
taken after all the clauses are finished. In regard to the Hindu Code
I find from the amendments to clause 1 that some of them involve
questions of a very substantive nature. They relate to applicability
of the Code in certain States. Many amendments to clause 1 have
been put on the order paper and may I request you kindly to consider
whether it would be possible to take up clause 1 first ?
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Mr. Speaker : The reason for taking up clause 1 at the end is to see
that it may be properly worded, after seeing the final form of the various
provisions in the legislation. The hon. Member will see that sub-clause (1)
of clause 1 says as to what the name of the Bill shall be : sub-clause (2)
deals with the territorial extent of this legislation and sub-clause (3)
speaks about the date from which the Bill will come into force.

Pandit Thakur Das Bhargava : Territorial extent is a substantive
question.

Mr. Speaker: Even in regard to that, after going through the provisions
of the Bill it may be possible for us to see more clearly. As to whether
the provisions of the Bill should apply to all parts of India or exceptions
should be made in respect of certain provisions in respect to certain
States or areas. To my mind, it appears more advantageous to take
clause 1 at the end, for then the House will have a more clear picture
as to what the provisions of the Bill are. That is a better procedure and
we shall proceed with clause 2.

As regards Pandit M. B. Bhargava’s amendment, it more or less
seeks to amend clause 1 and he wants to put in a new condition for the
application of the provisions of the Bill.

Dr. Ambedkar : It is really an amendment to clause 1.
Pandit M. B. Bhargava: I may be allowed to explain.
Mr. Speaker : The amendment says :

“That this Code or only such part of it shall come into force if and
when it is ratified on a referendum by majority of the Hindu electorate
of Parliament.”

That is, really speaking, an amendment to sub-clause (3) of clause 1,
though he places it as a separate new clause. No further arguments are
necessary and I shall proceed with clause 2.

Shri Sarwate (Madhya Bharat): Will the official amendments be
moved first or will mine be taken up first ?

Mr. Speaker : I am going by the order so far as the provisions of the
Bill go. The official amendments will come later on.

Shrimati Durgabai : If the official amendments are moved first they
may cover the points to be raised later by non-official amendments.

Mr. Speaker : We will go by the order.

Dr. Ambedkar : May I make a suggestion in the interest of economy
of time ....
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Shri Tyagi: Withdraw the Bill : that is the best economy of time.

Dr. Ambedkar : That would be too much of an economy. If you look
at the various amendments which stand on the order paper you will see
that most of the amendments are mere variants of one another. There
is no amendment which is very substantially different from the other
amendments. I was therefore suggesting whether it would not be a proper
procedure to permit Members to move their amendments and then to
have a general discussion rather than to permit each amendment to be
moved, have a debate on it and then to dispose of it, thereafter have
another amendment moved, have a debate on it and then to dispose of
it. I was thinking that in the interests of economy of time the procedure
I was suggesting might appeal to you.

Mr. Speaker: In fact, we have been following that procedure. Where
amendments involve a common point, all the amendments are moved and
there is a common discussion. That is the practice which we have been
following in the past and therefore, I shall follow that practice here too.

Shri Sarwate : I beg to move :
For clause 2, substitute :
“2. Application of Code.—(1) This Code applies to all Hindus.

(2) The expression ‘Hindu’ in this Code, shall, unless otherwise
provided, mean a citizen of India.

(3) Notwithstanding anything contained in the Special marriage Act,
1872 (IIT of 1872), this Code shall apply to Hindus, as defined in that
Act, and whose marriages have not been solemnized under the provisions
of that Act prior to the commencement of this Code.”

Mr. Speaker: May I suggest one thing more. Those amendments
that are printed, as well as others too, have been circularised. So hon.
Members may only mention the number of the amendment they propose
to move and I shall take it that it has been moved. All the amendments
relating to one clause and one subject will be moved and discussed.

Shri Tyagi: The point which the amendments seek to amend will
be discussed separately.

Mr. Speaker: Yes.

The Minister of State for Transport and Railways (Shri
Santhanam): Sir, is it in order to go against the fundamentals of
the Hindu Code itself. The amendment seeks to apply the Code to all
Christians, Muslims and others. Does it not go beyond the Code itself?
I would like a ruling from you, Sir, on that subject.
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Mr. Speaker: Let the amendments be moved first.

Shri Tyagi: The amendment seeks to Hinduise the Muslims, which
is against the law or Constitution. Everybody has been guaranteed the
liberty of practising his religion and to bring the Muslims and Christians
also under the Hindu Code will mean interfering with their religion.

Mr. Speaker: Let the amendments be moved.

Shri Tyagi: This amendment has been moved and therefore it is
out of order.

Shri Indra Vidyavachaspati (Uttar Pradesh) : I beg to move:

For clause 2, substitute:

“2. This Code applies to all Indians irrespective of their religion,
caste or creed”.

Pandit Thakur Das Bhargava: I beg to move:
For clause 2, substitute:
“2. Subject to the provisions of section 1 this Code applies—
(a) to all persons who are Hindus, Buddhists, Jains or Sikhs by religion ;

(b) to any other person who is not a Muslim, Christian, Parsee, or a
Jew by religion ;

(c) to every woman who married any person who was not a Muslim,
Christian, Parsee or a Jew by religion ;

(d) to any child legitimate or illegitimate one of whose parents was a
person who was not a Muslim, Christian, Parsee or a Jew by religion ;

(e) to a convert to any religion except the Muslim, Christian, Parsee
or Jew by religion.”

Shri Jhunjhunwala (Bihar): I beg to move :

For clause 2, substitute:

“ 2. Application of Code—This Code applies to all the citizens of India
that is Bharat, irrespective of their caste, creed and irrespective of their
belonging to or professing any religion.”

Dr. Ambedkar: I beg to move:
In clause 2,—
(1) in sub-clause (1),—

(1) in part (a), for “ Hindus, that is to say, all persons professing
the Hindu religion” substitute “persons who are Hindus by religion” ;
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(i1) in part (d), for “ Hindu religion” substitute “ Hindu, Buddhist, Jaina
or Sikh religion”;

(2) omit sub-clause (4).
Shri Naziruddin Ahmad : I beg to move:

(1) In part (a) of sub-clause (1) of clause 2, for “ Hindus, that is to say,
all persons professing the Hindu religion” substitute “ persons who are
Hindus by religion”.

(i1) Omit part (b) of sub-clause (1) of clause 2.
(i) For part (b) of sub-clause (1) of clause 2, substitute:

“(b) to all persons who are Buddhists, Jains or Sikhs by religion”.
(iv) For part (b) of sub-clause (1) of clause 2, substitute:

“(b) to any person who is a Jaina by religion ;”.

(v) In part (b) of sub-clause (1) of clause 2, for “Jaina or Sikh”, substitute
“or Jaina”.

Sardar Hukam Singh (Punjab) : I beg to move:
In part (b) of sub-clause (1) of clause 2, omit “or Sikh”.
Shri Naziruddin Ahmad : I beg to move:
(1) In part (c)(i) of sub-clause (1) of clause 2, after “ illegitimate” insert:
“who, if he has attained the age of eighteen years, is himself a Hindu and”.

(11)) In part (c)(1) of sub-clause (1) of clause 2, for “whose parents are
Hindus” substitute “whose parents are or have been Hindus”.

(111) In part (c) (ii) of sub-clause (1) of clause 2, after “belongs or
belonged” insert “and who, if he has attained the age of eighteen years,
is himself a Hindu”.

Shri S. P. Misra (Uttar pradesh): I beg to move:
After part (c) (i1) of sub-clause (1) of clause 2, add:

“@ii) to any abandoned child brought up as a member of the community,
group or family to which such parent belongs ;”.

Shri Naziruddin Ahmad : I beg to move:
For part (d) of sub-clause (1) of clause 2, substitute:

“(d) to a convert to the Hindu religion, subject to his rights and liabilities
before his conversion.”

Babu Gopinath Singh (Uttar Pradesh): I beg to move:
After part (d) of sub-clause (1) of clause 2, add :

“(e) to a Muslim or Christian converted from Buddhism, Jainism,
Sikhism or Hinduism in his life time”.
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Shri Naziruddin Ahmad : I beg to move:

Omit sub-clause (2) of clause 2.
Sardar Hukam Singh : I beg to move:

In sub-clause (2) of clause 2, after “ Parsi” insert “ Sikh”.
Shri Brajeshwar Prasad (Bihar): I beg to move:

After sub-clause (2) of clause 2, insert:

“(2A) This Code also applies to any woman professing any religion
who has married a Hindu, Buddhist, Jain or Sikh.”

Shri Naziruddin Ahmad : I beg to move :
(1) Omit sub-clause (3) of clause 2.
(i1) Omit sub-clause (4) of clause 2.
(111) After sub-clause (4) of clause 2, add:

“(5) Notwithstanding anything in this section this Code shall apply
only to such areas or to such persons or classes of persons in any
State from such time or by such stages as the State Legislature may
from time to time by Act provide.”

Shri Jhunjhunwala: I beg to move :
To clause 2, add the proviso:

“Provided, however, that notwithstanding anything contained in
the above clauses, this Code shall not apply to any person, unless
such person got his name registered with such authority, and in such
manner, as may be hereafter prescribed by Parliament, within one
year after this Code comes into force and in case of a minor within
one year after such a minor attains majority.”

Mr. Speaker: I called out each Member who has tabled his amendment
or amendments and I find that Shri Shiv Charan Lal and Prof. K. K.
Bhattacharya were absent when called. But, as we are following a
procedure of calling out the number of the amendment it is possible that
these two Members may not have expected that they would have been
called so soon as that to move their amendments. Though I am very
clear that they should have been in their seats when the Bill is taken
up for discussion, as we are starting this procedure in the beginning. I
am thinking of permitting them to move their amendments later on if
they turn up in the House and wish to move them during the course of
discussion on this particular clause.

Shri J. R. Kapoor (Uttar Pradesh) : Sir, there are two amendments
of which I have given notice. One of them is an amendment to Shri
Jhunjhunwala’s amendment No. 18 in Supplementary List No. 1.
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Mr. Speaker: Is the hon. Member moving further substantial
amendments ?

Shri J. R. Kapoor: No. I may be so called but not No. 2.

Mr. Speaker: No 2 of course is an amendment to the amendment
of Shri Jhunjhunwala. That I am accepting for moving.

Shri J. R. Kapoor : So far as No. 1 is concerned, it does so happen
that it has been given the shape of an absolutely original amendment
though I had given it to the Notice Office in the form of an amendment
to Mr. Jhunjunwala’s amendment No. 13. To put it in a better form
the office has given it as a separate amendment. Therefore, I hope
you will admit it. The whole thing will be open to discussion and the
admission of this will not in any way interfere with the proper disposal
of the subject.

Mr. Speaker: It is not a question of disposal. If I were to permit
amendments at the last minute, they will be coming in even till the
last stage of voting. Therefore, I am unwilling to waive. . . .

Shri J. R. Kapoor : Sir, I was making this submission only in view
of the special circumstances of the case. Originally I had put in the
first amendment as an amendment to Shri Jhunjhunwala’s amendment
No. 13 in Supplementary List No. 1. But then to give it a better form
the office thought it might be put as a separate substantial amendment.
If the Chair is so pleased it can be taken in the original form.

Mr. Speaker: Very well. As it is a change in form only I will permit
him to move it.

Shri J. R. Kapoor: I beg to move :

(1) For clause 2, substitute :

“2. Application of Code.—This Code or any part or parts thereof
applies to all the citizens of India that is Bharat, who after attaining
the age of majority, declare in writing that they shall be governed
by this Code or any part or parts thereof, as the case may be, and
get such declaration registered in accordance with rules prescribed
for the purpose by the Central Government.”

I also beg to move:

(11) In the amendment proposed by Shri Banarsi Prasad
Jhunjhunwala, in the proposed proviso to clause 2, for the words
beginning with the words “unless such person” to the end, substitute:

“unless such person, after attaining the age of majority,
declares in writing that he or she, as the case may be, shall be
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governed by this Code, and gets such declaration registered in
accordance with rules prescribed for the purpose by the Central
Government.”

Mr. Speaker : Amendments moved :
1. For clause 2, substitute:
“2. Application of Code.—(1) This Code applies to all Hindus.

(2) The expression ° Hindu’ in this Code shall, unless otherwise
provided, mean a citizen of India.

(3) Notwithstanding anything contained in the Special Marriage
Act, 1872 (IIT of 1872), this Code shall apply to Hindus, as defined
in that Act, and whose marriages have not been solemnized under
the provisions of that Act prior to the commencement of this Code.”

2. For clause 2, substitute:

“2. This Code applies to all Indians irrespective of their religion,
caste or creed.”

3. For clause 2, substitute:
“2. Subject to the provisions of section 1 this Code applies—

(a) to all persons who are Hindus, Buddhists, Jains or Sikhs by
religion ;

(b) to any other person who is not a Muslim, Christian, Parsee, or
a Jew by religion ;

(c) to every woman who married any person who was not a Muslim,
Christian, Parsee or a Jew by religion ;

(d) to any child legitimate or illegitimate one of whose parents was a
person who was not a Muslim, Christian, Parsee or a Jew by religion ;

(e) to a convert to any religion except the Muslim, Christian, Parsee
or Jew by religion.”

4. For clause 2, substitute:

“2. Application of Code.—This Code applies to all the citizens of
India that is Bharat, irrespective of their caste, creed and irrespective
of their belonging to or professing any religion.”

5. In clause 2,—
(1) in sub-clause (1),—

(1) in part (a), for “Hindus, that is to say, all persons professing
the Hindu religion” substitute “persons who are Hindus by religion” ;
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(11) in part (d), for “ Hindu religion” substitute “ Hindu, Buddhist,
Jaina or Sikh religion”;
(2) Omit sub-clause (4).

6. In part (a) of sub-clause (1) of clause 2, for, “Hindus, that is to
say, all persons professing the Hindu religion” substitute “persons who
are Hindus by religion”.

7. Omit part (b) of sub-clause (1) of clause 2.
8. For part (b) of sub-clause (1) of clause 2, substitute :

“(b) to all persons who are Buddhists, Jainas or Sikhs by religion ;”.
9. For part (b) of sub-clause (1) of clause 2, substitute :

“(b) to any person who is a Jaina by religion”.

10. In part (b) of sub-clause (1) of clause 2, for “Jaina or Sikh”,
substitute “or, Jaina”.

11. In part (b) of sub-clause (1) of clause 2, omit “or Sikh”.

12. In part (c) (1) of sub-clause (1) of clause 2, after “illegitimate”
insert :—

“ who, if he has attained the age of eighteen years, is himself a
Hindu and”.

13. In part (¢) (1) of sub-clause (1) of clause 2, for “ whose parents are
Hindus” substitute “ whose parents are or have been Hindus”.

14. In part (c) (i1) of sub-clause (1) of clause 2, after “ belongs or
belonged” insert “and who, if he has attained the age of eighteen years,
is himself a Hindu”.

15. After part (c) (i1) of sub-clause (1) of clause 2, add:

“(111) to any abandoned child brought up as a member of the community,
group or family to which such parent belongs;”.

16. For part (d) of sub-clause (1) of clause 2, substitute :

“(d) to a convert to the Hindu religion, subject to his rights and
liabilities before his conversion.”

17. After part (d) of sub-clause (1) of clause 2, add:

“(e) to a Muslim or Christian converted from Buddhism, Jainism,
Sikhism or Hinduism in his life time.”

18. Omit sub-clause (2) of clause 2.
19. In sub-clause (2) of clause 2, after “Parsi” insert “Sikh”.
20. After sub-clause (2) of clause 2, insert:

“(2A) This Code also applies to any woman professing any religion
who has married a Hindu, Buddhist, Jain or Sikh.”

21. Omit sub-clause (3) of clause 2.
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22. Omit sub-clause (4) of clause 3.

23. After sub-clause (4) of clause 2, add:

“(5) Notwithstanding anything in this section this Code shall apply
only to such areas or to such persons or classes of persons in any State
from such time or by such stages as the State Legislature may from
time to time by Act provide.”

24. To clause 2, add the proviso:

“Provided, however, that notwithstanding anything contained in
the above clauses, ‘this Code shall not apply to any person, unless
such person got his name registered with such authority, and in such
manner, as may be hereafter prescribed by Parliament, within one
year after this Code comes into force, and in case of a minor within
one year after such a minor attains majority.”

25. For clause 2, substitute :

“2. Application of Code.—This Code or any part or parts thereof
applies to all the citizens of India that is Bharat, who after attaining
the age of majority, declare in writing that they shall be governed by
this Code or any part or parts thereof, as the case may be, and get
such declaration registered in accordance with rules prescribed for the
purpose by the Central Government.”

26. In the amendment proposed by Shri Banarsi Prasad
Jhunjhunwala, in the proposed proviso to clause 2, for the words
beginning with the words “ unless such person” to the end, substitute :

“unless such person, after attaining the age of majority, declares in
writing that he or she, as the case may be, shall be governed by this
Code, and gets such declaration registered in accordance with rules
prescribed for the purpose by the Central Government.”

Shri Naziruddin Ahmad : Sir, I would like to suggest a shortcut.
There are a large number of amendments, though governing almost
the same matter. I think if all these matters are discussed together
there would be confusion and I think, from experience, that we
will not get replies to our points. If we consider separately, we can
curtail our speeches to prevent repetition. I suggest this only as a
matter of opinion.

Mr. Speaker : If we are all determined not to repeat the same
thing over again, we need not be very much afraid of repetitions. Of
course, the Chair may be put to a much greater strain in watching
that there are no repetitions, but the Chair will try its best to do so.
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Dr. Ambedkar : And apply sanctions to Mr. Naziruddin Ahmad !

Shri Sarwate : Sir, at the outset an objection has been raised
that my amendment would enlarge the scope of the Bill. In the
course of my speech, I shall try to show that if it does so at all, it
is not being inconsistent either with the object of this Bill or with
the provisions of the Constitution.

[PaNDIT THAKUR DAs BHARGAVA in the Chair.]

As far as I know, there has been no one definition of “Hindu”.
The connotation and denotation of the term “Hindu” has varied
from time to time and from place to place. Possibly, there would be
a time when it would come to mean what I have suggested in my
amendment. I may quote certain instances where the term “Hindu”
is interpreted variously. Satyarthaprakash, I am told, does say that
“Hindu” means : “whosoever resides in India”. Savarkar, reformer
of Bombay has suggested that whosoever is born in India and who
holds her as his sacred land is a Hindu. He has suggested:

am fay fHy udar, o=@ WA Jfaenr |
fagey: quasesa, wd fegfifa w@:

That is to say, one who considers India to be his homeland and
also as his sacred land should be considered as Hindu. I need
not point out that in America and also probably in South Africa
everybody who comes from India is known as “Hindu”. Therefore, my
amendment does not seek to do anything novel but is in conformity
with the interpretation which has been tried to put on this term
“Hindu”. Again, I may point out that in this Bill itself, the term
“Hindu” is not restricted to Hindu law, whatever that may mean.
In sub-clause (a) of the definitions, it is said to apply:

“to all Hindus, that is to say, to all persons professing the Hindu
religion”,

and in (b):
“to any person who is Buddhist, Jain or Sikh by religion”.

So, this Bill seeks to extend the provisions to Hindus plus Sikhs
plus Buddhists plus Jains. I need not go into the history of the Hindu
religion. Jainism was certainly at one time opposed to and contradictory
to the Hindu religion, if that means Sanatana Vedic Dharma, Whereas
Sanatana Vedic Dharma relied on the Vedas Jainism did not rely on
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the Vedas. Therefore, Jain and Hindu Sanatana Vedic Dharmas were
entirely different religions.

The House then adjourned for Lunch till Half Past Two of the Clock.

The House re-assembled after Lunch at Half Past Two of the Clock.
[PaNDIT THAKUR Das BHARGAVA in the Chair.]

Shri Sarwate: When the House rose for lunch I was trying to
show that in the Bill along with Hindus, persons of other religions
are also sought to be included—religions which were contradictory
to and opposed to Hindu religion, i.e., Sanatana Vedic Dharma. For
instance, Buddhism was against Hinduism ; so also was Jainism. But
these two religions have been included in the Hindu Code Bill. So,
if the mover of the Bill is entitled to include certain religions other
than Hinduism, then I am entitled to move that certain other religions
may also be included and in doing so I think I shall not be outside
the scope of the Bill.

I was going further to show that the Bill under discussion also
seeks to codify and reform Hindu law, if I remember aright, it has
been stated in the Statement of Objects and Reasons. Possibly that
has been done to obviate or remove any possible difficulty that the
Constitution may bring in at this stage or later on. What I mean
is this. Article 25 of the Constitution lays down that all citizens of
India are equally entitled to freedom of conscience and the right
freely to profess, practise and propagate religion. If as man were free
to practise his own religion, then he would certainly be at liberty to
marry according to the tenets of his religion. But what is sought to
be done by this Bill is that he will be forced to marry in a particular
way. The principles laid down in this Bill may be entirely opposed to
the tenets of his religion. I have a feeling that objection to this may
probably be sought to be covered by the subsequent clause of article
25 which reads :

“(2) Nothing in this article shall affect the operation of any existing
law or prevent the State from making any law—

(a) regulating or restricting any economic, financial, political or
other secular activity which may be associated with religious practice ;

(b) providing for social welfare and reform or the throwing open of
Hindu religious institutions of a public character to all classes and
sections of Hindus.”
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By my amendment I want to reform what is Hindu religion. I
want to reform Hinduism by widening its scope to all those persons
who are citizens of India, including Christians, Parsis, Jews, etc.

Now, Sir, what is Hindu law ? Hindu law is said to be based on
Shruti and Smriti, that is Vedas. Further it is said that that is
not the only source. The other source is the enactment by proper
legislature or proper authority. So, let us say that enactment plus
Vedas 1s equal to Hindu law. If X represents Shruti and Smriti and
Y represents enactment, Hindu law is equal to X plus Y. The value
of X in the beginning was 100 and that of Y zero. But as time went
on encroachments were made by enactments one by one with the
result that the position was completely changed.

The very basis of the Hindu religion is the caste system and
secondly the particular way in which marriage is held. It is held to
be sacred ; it is held to be sacramental and therefore it is said to
be indissoluble. It cannot be dissolved. There cannot be a divorce
according to the strict Sanatana Vedic Dharma as practised by
orthodox Hindus. But one by one these fundamentals are being
removed. For instance, divorce is allowed . In certain cases castes
have been totally ignored and in this Bill it has been said that
there will be no caste. So this Bill takes away the whole basis of
‘Hinduism’ according to the Sanatana Vedic Dharma. What this
Bill seeks to do is that whereas previously X was hundred and
Y was zero and the total was hundred, X is sought to be reduced
to zero and Y raised to hundred. They are exactly reversing the
position. While once the Shruti and Smriti was the whole source
and enactment nil, now the enactment would be the whole source
and Shruti and Smriti nil. Therefore, what I am now saying is
that instead of giving this benefit only to those who are Sanatana
Vedic Dharmas it should be extended to all. That would be doing
on the professed lines of the Bill. My object is to give equality to
all persons who are inside the limits of India. I am neither partial
to the Hindus, nor to Sikhs, nor to anybody else.

It may perhaps be pointed out that I am trying to extend the scope
of the Bill to persons who were not examined; for instance, Christians
and Parsis were not examined, and that it would be unfair. My answer
is that it would be unfair to include the Sikhs either because they
were not examined. So, in point of fairness there is not much to choose
between the provisions of the original Bill and the amendment which
I am seeking to move. The logical course would be to examine those
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persons who were not examined previously and to get their opinion. If
necessary the Bill may be held over or returned to do this.

The chief claim of this Bill is said to be this that it is based on a very
good sense of fairplay, justice and equity. Suppose it is said, for instance,
a person has three sons and three daughters. If he has affection for his
sons, he has equal affection for his daughters. If the sons are to inherit
because they are born of the parents, it follows that the daughters also
having been born of the parents they should also take the inheritance.
That is the only reason that can be advanced for giving the inheritance
to the daughter, namely, that she is born of her parents, and therefore
she necessarily ought to get a share in the property of the father. In a
way it is right. Then it should be right not only in me case of Hindus
but of Muslims and Sikhs also; it should be so in the case of Christians
and others. Therefore, if the law has to be amended it should be made
applicable not only to Hindus but to all citizens who happen to be within
our jurisdiction and for whom we can legislate.

And here I have a very good support. I shall just quote what
Dr. Ambedkar himself has said at a previous stage of the Bill—I am
quoting from page 3651 of the report of the proceedings of the House :

“ If my hon. friend’s alternative was that there ought not to be
communal laws of inheritance and communal laws of marriage but there
are to be a common Civil Code applying to all sections, all communities,
in fact applying to citizens without discrimination as to religion, cast or
creed, I am certainly one with him.”

He said this in the course of the discussion on the Hindu Code Bill
at some previous stage.

An. Hon. Member : He has changed his opinion.
Shri Sarwate : He should keep his word.

There i1s also a provision in the Constitution in my favour, and that
is article 44 which says:

“ The State shall endeavour to secure for the citizens a uniform Civil
Code throughout the territory of India.”

A Civil Code necessarily means a Code which deals with marriage,
inheritance, adoption and so on. The scope of the Civil Code is co-terminous
with and almost the same as that of the Hindu Code Bill. The article
in the Constitution says that “the State shall endeavour......... ”. which
is being made by this amendment. So it is but proper that the earliest
opportunity should be taken to put this provision of the Constitution
into effect and Dr. Ambedkar should be the first person to accept my
amendment.
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While the discussion on this Code was going on in the previous
session, some of my Muslim friends, and also some of my Parsi friends,
expressed their entire satisfaction and were very loud in praising the
provisions of this Code. I would welcome them and appeal to them
to support me. When they consider that the provisions are so good
and reasonable, they should follow up their convictions by similar
speeches as the one which I am at present making, namely, that
the Code should be made applicable to all.

I say that the expression “Hindu” in this Code shall, unless
otherwise provided, mean a citizen of India. I have put in the
expression “unless otherwise provided” for this reason, namely, that
if certain provisions of this law are not applicable to people of certain
religions, if for instance they think that adoption is not necessary
for them, they can move that for the purposes of adoption “Hindu”
should not include, for instance, a Muslim or a Christian. The phrase
“unless otherwise provided” would show that it is sufficiently elastic.
My definition would be sufficiently elastic to enable every religion
to adapt the Code to its own tenets or whatever hon. Members
think that their religion requires them to do. So there should be no
difficulty in this way either. For instance the Roman Catholics think
that divorce is not allowable in their case. If they are convinced they
can say that for purposes of divorce “Hindu” should not include a
Roman Catholic.

According to this Code there can be two ways of marriage,
sacramental and civil. Sacramental marriage would mean a marriage
done according to religion. It may be any religion—It may be Hindu,
Jain, Christian. That does not come in the way either. For instance
there are necessary ceremonies in the Sanatana Vedic Dharma. What
I am suggesting is that people of those religions need not be afraid
that their whole religion would be nullified.

Shri Tyagi: What about those who are already married according
to another Code ?

Shri Sarwate : My hon. friend Mr. Tyagi may suggest the necessary
amendments at the proper stage for that.

I, therefore, suggest that my amendment meets the provisions of
the Constitution ; it is in conformity with what has been said by
the Mover of the Bill, the Hon. Dr. Ambedkar ; it meets also all the
claims which have been made for this Bill, those of logic, justice and
fairplay. I therefore commend my amendment to the House and to
the Mover of the Bill for acceptance.
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Myr. Chairman: There are some amendments from the hon.
Member Shri Gopinath Singh. They have come today. The rule in
this House has been that unless the hon. Member in charge of the
Bill consents, the Chair does not allow them. The notice has been
received only today; I would ask the Hon. Dr. Ambedkar if he is
willing to accept them.

Dr. Ambedkar: I have not got copies of those amendments at
all and I cannot say anything.

*Shri Indra Vidyavachaspati: (English translation of the Hindi
Speech) Sir, my amendment is that the Hindu Code Bill when
passed, should be made applicable to every Indian. There should
be no distinction of caste, creed or religion therein. This is my
amendment. In the beginning, I would like to submit as to why I
am speaking today, I have been a member of this Parliament for
one year. But I have not taken a single minute of the House. It was
because our Hon. Speaker had said that every minute of parliament
costs fifty rupees. Thus I have saved thousands of rupees of this
Parliament, but I am not inclined to make a saving today. The
reason is that I have a fear lurking in my mind. The fear is that I
feel there would be difficulties both if this bill is passed and if it is
not. I am a staunch social reformer and I want that there should be
such legislations for social reforms. The State has a right to frame
laws for making reforms in the society. Therefore, what I want to
point out is that it cannot be said that it is an interference with
any religion. On the other hand I am of the opinion that the State
and the legislature must take steps to provide for such legislations
relating to social reforms. I do not say that this Bill should not
be passed but I am afraid, this bill will not be passed in the form
in which it has been presented although Dr. Ambedkar and our
Prime Minister have repeatedly expressed the view that it would
be passed. I think even in a long session as the Budget Session,
we will not be able to pass it unless the guillotine is used. But
it 1s not proper to use guillotine in the case of such bills which
affect the whole country. So, this is the first difficulty. The other
difficulty is that by passing the Bill in its present form, we will
give encouragement to an evil which must not be there and against
which we have always stood up. And that evil is communalism. If
we pass the Hindu Code Bill, this evil of communalism will raise
its head for ever. As this Bill is not applicable to all sections of the

* P.D., Vol. VIII, Part II, 5th February 1951, pp. 2387-92.
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population. It will definitely give rise to communalism. If the Bill
is not passed. I fear the avenue of making social reforms through
legislation may be closed for ever. I have very little hope of its being
passed but if it is passed the feeling of communalism will arise and
what should have been a boon will turn into a curse. Therefore, when
I saw these obstacles and difficulties in the way of social reforms. I
decided to say something. I would clearly submit that I am in favour
of making laws relating to social reforms. I do not want to go into the
details of the proposed reforms, but I would like to say a few words
on subjects like polygamy. I want that monogamy should be enforced
by law in our country not only for Hindus but for all sections of the
population. In the same way, I also say that there should be justice
for women and their economic rights should be safe-guarded. I do not
believe that only Hindu women are oppressed. There are women of
other communities as well who are also oppressed. These atrocities
must go. It is better if the society itself removes these atrocities,
otherwise law must intervene. If a Constitution can be enacted on
principles of equality and equity for the whole of the country, why not
laws be made for the entire society ? In the same way I think, there is
the question of divorce. We hear many quotations from the Shastras
against it. I do not want to discuss that subject but I can say on the
basis of Dharma Shastras as that it is wrong to say that this has not
been mentioned in the shastras. Everything for and against a certain
subject is given there. There are 137 Smritis. In the principal one i.e.
Manusmrit it is written :

Vidvadbhi Sevitah Sadbhirnityamadwesharagibhih
Hridayenabhyanugyatoyo dharmastannibodhata Sannibodh.

(meaning thereby the Dharma is that which is constantly practised
by the good, the learned and those who are devoid of prejudice and
attachment and which is in full accord with the heart).

Manu has himself said that there were Smritis before him. So these
Smrities are in existence for a very long time. It is wrong to say that
there should be no reforms in our society. It will put an end to all
the progress in our country. All necessary reforms in the society must
be made. I will not go into details because the Bill will be discussed
clause by clause later on and amendments can be made at that stage.
Therefore I am not in favour of postponing it. But one thing seems
certain, that many difficulties will arise if it is passed in this very
form. In my opinion, the government may enact an Indian Code, but
it should be applicable to the whole country. The reforms should be
made for the whole of India.
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I will now point out the disadvantages of its being applicable to
Hindus alone. Firstly according to the Constitution of free India, we do
not want communalism to grow. Ours is a secular state. Under these
circumstances, the Government cannot make any law for a particular
community. The lawyers can discuss a lot on this subject, but as a
layman, I would only submit that in a State where religion has not
been given any place or consideration, it is against all justice to frame
laws for the followers of a particular religion alone, and such a step
will always encourage sectarianism.

This Bill originated in the days of British rule. During that time,
Hindus and Muslims were used to be kept apart from each other and
everything was done to encourage communalism. Thus, the Bill started
in that form. I want to submit as to why this remnant of the British
period be allowed to stick on while we have thrown out all others so
that there may be no discrimination against a particular section of
the society.

Shrimati Durgabai : On a point of order, Sir I understand the hon.
Member is raising the question of competency of this Parliament...

Some Hon. Members : No. no.

Shrimati Durgabai: At least that is what I understood him to say. If
that i1s so, I wish to tell him that that issue had already been decided.

Mr. Chairman : I am sorry the hon. Member has not understood the
point the Hon. Member was making. He never said that this House is
not competent but, on the contrary, he holds that this House is fully
competent.

Shri Indra Vidyavachaspati: Let me finish all that I have to say
and then perhaps there will be no doubt in this regard.

By this Bill the Government want to achieve a big thing, that is
they want to remove all injustice that is done to the women. I do not
think there is any Indian social reformer who will not co-operate with
the Government in this matter or who will not support this move.
But I would like to ask one thing from those who want to remove
this injustice done to the Hindu women. This is also an injustice that
a man can marry four women at a time but a woman is not allowed
to do so. This is an injustice. It Must go. Is this injustice done to
Hindu women alone and not to Muslim women also ? I ask my sisters
whether they will tolerate that justice should be done only to Hindu
women and not to Muslim women ? This injustice done to them must
also be removed.
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How it can be tolerated that injustice may continue to be perpetrated
on them. Why do not the Government include them in this Law ? It
is said that if any such Laws for Muslims and others are enacted, it
would mean interference in their religion. If the enactment of social laws
is interference in their religion, how this law is not an interferene in
religion of Hindus also. We therefore should make such a law which may
be applicable to all. If it is interference in religion, it is for all. I am of
opinion that it is not an interference. The law should be applicable to all
alike, Muslims, Sikhs and Christians. There should be no discrimination.
There should be no discrimination about it. It is as much our duty to
do justice to Muslim women and women of other religions as we do
justice to Hindu women. Therefore the present form of this Bill should
not be there.

There is another aspect. We may have to face some difficulties regarding
this enactment. As we know in Bombay the Bigamy Act was challenged
in the High Court and the High Court declared it wltra vires. The news
has appeared in the newspapers also.

Several Hon. Members : Not High Court, Lower Court.

Shri Indra Vidyavachaspati: Well, let it be Lower Court. Such
difficulties may arise. This Act will be challenged in the court. In his
recent statement in Bombay, Dr. Deshmukh had invited our attention
towards this aspect. We will come across such a difficulty if we pass this
bill and if it is challenged and the issue is referred to High Court or
Supreme Court then we may have to face new difficulties. Such difficulties
may arise if we make it applicable only to Hindus. The Government
may well realise that more than sufficient time has passed since this
Bill has been introduced and why it has not been possible to make any
progress in it. Even the Reformist Hindu Organisations do not support
it fully. Even the Reformers are moving amendments to it. To my mind
the reason for all this is that we have adopted a wrong measure for
social reforms. If a few lines are put in wrongly, there are two ways to
correct them. In the first instance we may draw a line in between them
or secondly rub them out and draw a fresh straight line instead. But
what 1s being done is that one line is joined with the other line, thus
forced insertions are being made. In my opinion the best course would
be to withdraw it for reconsideration and introduce such a revised Bill
that may have full support. As we have set up uniform political order
and economic order in the same way we should introduce such a social
order that may be applicable to the whole of the country. Such a Bill
should be brought forward.
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If Hindu women face some difficulties, the Muslim women also face
them. When we have framed such a comprehensive Constitution and
set up a uniform economic order for the whole of the country then it
is not very difficult to draft such a Bill. Remember, truth is eternal;
place, time and person cannot prove obstacle in it. If this principle
holds good, then it should be true for all, and if it is not true then
it cannot be true for anybody. I think the intention of Government
is good. It would be better if that is utilised for the benefit of the
whole country. This Bill should be redrafted and introduced here.

I want to submit one thing more, that here we faced the greatest
of legal difficulties and complications, all those have been solved
and many laws have been passed because of the fact that today
the country wants to make progress on the basis of equality and
freedom, and is willing to accept all those laws as are based on
equality. If a Bill is drafted on this principle and made applicable
to the whole of the country surely it would be accepted. This is my
view point. But this Bill is not so. Although the Government are
very hopeful, it is very good that they are optimist, but they will find
many difficulties in getting this bill passed, it will require a three
months’ session, even then with great difficulty they will be able to
get it passed and then even after that there are many obstacles to
be faced. Even if this Bill is got passed we will have to face several
difficulties before it is enforced, and we will be involved in legal
difficulties. I, therefore, will ask those who have framed this Bill,
and especially Dr. Ambedkar, who has laboured hard for it and has
worked with firm determination, to broaden their outlook, and with
their abilities of legal profession, should make such laws as may be
applicable to all Indians instead of Hindus alone. The present minor
drawbacks in the Bill would be removed automatically as the path
of truthfulness is straight.

[MR. SPEAKER in the Chair]

I also wish to say this to my hon. sisters that as they want that
full justice should be meted out to Hindu women, similarly full justice
should also be done to Muslim women and women of other religions.
They may argue as to who would accept them. But in Turkey reforms
have taken place; it is a Muslim country, and there all have accepted
those reforms. As these reforms have been accepted in that Muslim
country, similarly here also these reforms will be accepted. Therefore
our sisters should adopt the right course and accept these reforms
without making any discrimination among themselves. Only then we
will be able to get it passed and if it 1s passed under such circumstances,
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then such difficulties will not crop up. Otherwise we have great difficulties
before us and if we get it passed even then we will have to face many
difficulties.

I may tell them that I am not saying all this to put hindrance in the
progress of the Hindu Code Bill. I am a staunch reformer and want
that it should be passed, and with this very intention. I am submitting
that it should be so modified as to be made applicable to the whole
of the country. It can be made applicable only after such a change,
otherwise not.

Shri Shiv Charan Lal (Uttar Pradesh) : I beg to move an amendment
standing in my name. I was not present when I was called.

Myr. Speaker : He can move it now.
Shri Shiv Charan Lal: I beg to move:

Omit the proviso to sub-clause (2) of clause 2.
Mr. Speaker : Amendment moved :

Omit the proviso to sub-clause (2) of clause 2.

*Shri J. R. Kapoor : Sir, with your permission, I may read out the
amendment on which I wish to speak, to refresh the memory of Hon.
Members, The amendment runs thus:

For clause 2,.............
Shri Jhunjhunwala : Which amendment is the hon. Member referring
to?
Mr. Speaker: It is an amendment which he has given notice of
today. It is not printed in the list.
Shri Jhunjhunwala : We have not got copies of that.
Mr. Speaker : It was once read to the House; he is reading it again.
Shri J. R. Kapoor : The amendment runs thus:
For clause 2, substitute :

“2. Application of Code.—This Code or any part or parts thereof
applies to all the citizens of India that is Bharat, who after attaining
the age of majority, declare in writing that they shall be governed
by this Code or any part or parts thereof, at the case may be, and
get such declaration registered in accordance with rules prescribed
for the purpose by the Central Government.”

* P.D., Vol. VIII, Part II, 5th February 1951, pp. 2392-98.
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Secondly, there is an alternative amendment. If this is not acceptable,
I would commend the other alternative amendment to the acceptance of
the House. The alternative amendment runs thus:

In the amendment proposed by Shri Banarsi Prasad Jhunjhunwala,
printed as No. 18 in Supplementary List No. 1 in the proposed proviso
to clause 2, for the words beginning with the words “unless such person”
to the end, substitute:

“unless such person, after attaining the age of majority, declares in
writing that he or she, as the case may be, shall be governed by this
Code, and gets such declaration registered in accordance with rules
prescribed for the purpose by the Central Government.”

Mr. Jhunjhunwala’s amendment, as further amended by me, would
run as follows:

“2. Application of Code.—This Code or any part or parts thereof applies
to all the citizens of India that is Bharat........ ?

and then follows that this will be applicable only to those persons who
would make a declaration in writing and so on and so forth ; I need not
repeat that.

Sir, I propose this amendment with a full sense of responsibility, and
I hope I will not be misunderstood, as I hope the two previous speakers
would not be misunderstood, for my amendment it is very much in
line with the two amendments which have already been moved by my
friend Mr. Sarwate and my friend Shri Indra Vidyavachaspati. Only
mine 1s an improvement on theirs. I would like to submit first of all,
that in proposing this amendment, I am actuated more particularly by
the consideration that this Hindu Code should have an easy passage
in this House. That is my first consideration. My second consideration
is that it should be easily acceptable to the country as a whole, to
the various sections of the community, to the various sections of the
nation. And thirdly my consideration is that it should not be said of
us that in this Parliament, in this country where we have a secular
State, where we took very great pains to frame a constitution with
the background of a secular State, we are now trying to legislate in
a manner which smells of communalism, which clearly indicates that
we are trying to legislate for one section of the community and not for
the others, that we are trying to legislate for persons who profess one
religion and are ignoring the interests of those who profess another
religion, or vice-versa, that we are trying to do something to encroach
upon the rights and religious customs of one section of the community
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and are afraid to encroach upon the rights and privileges of another
section of the community professing another religion. Therefore, 1
submit that if my amendment is accepted, it will have very many
advantages and absolutely no disadvantage.

I was very happy to hear the point of order raised this morning
by my friend Mr. Naziruddin Ahmad, not that I was particularly
in agreement with the point of order raised by him, but because of
the considerations and the reasons behind his point of order, and
the considerations which weighed with him in raising that point of
order. He raised the point of order, that the Constitution does not
permit us to enact a discriminatory legislation. He referred to article
15 of the Constitution. He referred also to article 25. I feel that
the idea working in his mind was, if the provisions of the Hindu
Code are beneficent and useful, why should they not be applicable
to other sections of the Nation also? And what is in his mind, I
am sure, 1s in keeping with the signs of the times. He would, I
am sure, be glad, according to the point of order raised by him, to
make an attempt to enact a legislation which would be applicable to
all sections of the nation, Hindus, Muslims, Parsis and Christians.
There 1s, of course, another article of the Constitution—article 44
to which reference was made by my friend Mr. Sarwate, that the
State shall attempt to have a uniform Civil Code. True, that article
is not included in the chapter of Fundamental Rights, but it is under
the chapter dealing with the Directive Principles. The Constitution
directs us specifically that we should make an attempt to have a
uniform Civil Code for the whole country. Well, this is the first
occasion when we are attempting to have a Civil Code and in this
very first attempt, will it be proper for us, will it be desirable for
us to ignore this very important article of the Constitution ? Let us
not make a beginning by doing something contrary to the specific
directive that has been given to us by the Constitution. When we
were sitting as the Constituent Assembly— we all were in it, most
of us, and many other eminent persons who are not here were also
there—many Muslim Members were also there, and there were Parsis
also, and there were also Christians, and persons professing every
faith were there. All of them, as far as I remember, unanimously
agreed to these clauses in the Constitution, I mean articles 15,
25 and 44. When all those persons professing every faith, were
seriously and coolly and calmly considering what sort of legislation
we should have in this country, they all unanimously decided that
we should have a uniform legislation, so as to be in conformity with
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articles 15 and 25 of the Constitution, and also article 44. What
has happened since then and now to compel us, to persuade us not
to act according to those articles of our Constitution ? Nothing has
really happened since then, which should persuade us to go contrary
to those provisions. On the other hand, we find that even persons
professing religions other than Hinduism, are also anxious that
we should have a uniform Civil Code. Mr. Naziruddin Ahmad is a
representative of the Muslims. He himself says that it is not open to
have a legislation which will govern only one section of the nation,
but that one legislation, must govern all the sections of the nation,
all persons professing various religions. That being so, I submit
there is no reason why we should hesitate to legislate for persons
professing different religions. From the amendments that have been
tabled and have already been moved. I find that the Sikhs would
like to go away from the operation of this Code. That is the effect
of one of the amendments moved by my hon. friend Sardar Hukam
Singh. Then I find that there are other Hon. Members who are
anxious that this clause 2 should be so amended that it should not
be applicable necessarily to all the States and all the community.
My Hon. Friend Pandit Thakurdas Bhargava, as we all know, is a
very great social reformer, and he is always anxious to introduce
legislations in this House directed towards social uplift. According to
his amendment what he wants is that it should be left open to the
various States to adopt the legislation or not. He also desires that
it should be open to the various communities either to be governed
by the Code or not.

Shri Tyagi : Surely it will not be territorially uniform in that case.

Shri J. R. Kapoor : Exactly. In order to make it applicable to all
the territories and communities my amendment should be accepted.
It does not restrict the operation of this Code to one territory or
another, nor to one community or another. On the other hand it
extends the scope of this legislation and seeks to embrace within
its ambit Hindus, Muslims, Christians, Parsis or persons professing
any other faith.

During the general discussion of this Bill some good points were
made by my hon. Friends Dr. Tek Chand and Pandit Thakur Das
Bhargava. They said that this Bill would operate in a great measure
as a hardship on various sections of the Hindu community, among
whom marriage and divorce laws are easy. In some parts of the Punjab
and elsewhere, it was pointed, marriages can be easily performed.
Why should they be deprived of this easy manner of their marriages ?
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Dr. Deshmukh (Madhya Pradesh): Easy marriage, easy divorce !

Shri J. R. Kapoor : In the matter of divorce they have easy laws
in various parts of the country, among various sections of the people.
Why should those laws be made more difficult ? On the one hand the
contention of some was that marriage and divorce laws were made
more and more strict by the Code and on the other, the contention of
others was why should these marriage and divorce laws be enforced
on persons who did not believe in them. My submission therefore is
that this Code in whatever form it is passed, should not be forced on
any particular section of the Hindu community, or the Sikhs or Jains.
It should be left open to them to be governed by it or not. Secondly,
some of the provisions of this Code—particularly those relating to
monogamy and divorce, with which I am in entire agreement and
would like them to be made a little more liberal—are so good that
I see no reason why the Muslims should not be entitled to have the
advantage thereof.

My hon. Friends Shri Sarwate and Shri Indra have moved their
amendments. Particularly the amendment of Shri Indra wants that the
whole Code should be compulsorily made applicable to the Muslims. I
do not want that it should be so enforced on Muslims just as I do not
want that it should be obligatory on every Hindu to be governed by
this Code. I want that it should be open to a Hindu, Muslim, Parsi or
for the matter of that any person professing any other religion hereto
or hereafter, in fact it should be open to every citizen of India either
to be governed by the Code or not.

Dr. Ambedkar : Great liberal !

Shri J. R. Kapoor: Not only that, I want that it should be open
to anybody to pick and choose various parts of the Code. I am making
this statement with all seriousness, because of this reason. There
are various clauses in this Bill which should be readily acceptable to
some but not to others, similarly there are other clauses which may
be acceptable to others but not to all.

Pandit Thakur Das Bhargava : Does my hon. Friend contend that
the choice of the person should be per clause ?

Shri J. R. Kapoor : Not per clause but various important parts of
the Code. When I made that suggestion I knew that it may require
the legal intelligence of Dr. Ambedkar as also Pandit Bhargava and
other legal luminaries to amend the various sections of the Code so
as to make them fall in line with my amendment. I am sure that this
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task is not beyond the capacity of Dr. Ambedkar or Pandit Bhargava
or other legal luminaries. Speaking for myself I am particularly in
favour of the clause relating to monogamy and divorce. But there
are other clauses which I would not like to adopt. I would therefore
like to have the liberty of making a declaration to the fact that so
far as I am concerned I would like to be governed by the clauses
relating to monogamy and divorce and not others. I would beg of
this house very seriously to consider the suggestion. Firstly, that
this enactment should be applicable to the entire nation, secondly,
it should be open to anyone to say by declaration that he wants
to be governed by this Code and thirdly, it should be open to him
to say also that he wants to be governed by this or that chapter.

Dr. Deshmukh: If the husband and wife differ on the issue of
say divorce, who will decide ?

The Minister of Works, Production and Supply (Shri Gadgil):
The child will decide.

Mr. Speaker : Let the hon. Member proceed.

Shri J. R. Kapoor : If the husband and wife differ on the divorce
issue I am prepared to give the choice to the wife, if thereby I can
secure the support of the lady Members here. If my suggestion
is accepted, of course the various provisions of the Bill will have
to be recast. It is a matter of principle. Once the principle is
accepted— namely that we should have one uniform law for the
whole country, secondly that we should give the liberty to every
citizen to say whether he wants to be governed by the Code or not
and thirdly, the liberty to pick and choose various aspects of the
Code—proper amendments could of course be drafted. I know how
difficult it is but difficult as it is certainly it is much easier than
the task of getting this Bill passed by this House and, certainly it
is easier than to get the support of the entire nation for this Bill
as it is, compulsorily enforceable among the Hindus, Sikhs, Jains
and Buddhists.

Therefore, I submit that my suggestion should be very seriously
considered. I hope and trust that if we consider it coolly, calmly,
dispassionately and without any prejudice either for or against it,
certainly we shall be able to come to an agreed solution and perhaps
within five or seven days we may be able to pass this controversial
measure. It will satisfy everybody. It will satisfy those who want to
have a uniform Code. It will satisfy the orthodox Hindus because it
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will not be necessary to enforce the Code on them; it will be open to
them to be governed by it or not. It will satisfy those reformers also
who want to have legislation on these lines because it will enable
them to declare that they want to be governed by this legislation.
It will therefore satisfy everybody and offend nobody. With these
submissions I commend my amendment for the acceptance of the
House.

My alternative amendment is also on the same lines but it restricts
the operation of the Code to Hindus only. According to my first
amendment, I want that the whole Code, in whatever form it may
be passed, should be applicable to the entire nation, subject to the
condition that it will be applicable only to those who declare that
they want to be governed by it. If, however, that suggestion is not
acceptable for any reason then I submit in my second amendment
that the Code should be applicable to the Hindus, Sikhs and Jains
as has been provided but that there also it should be applicable
only to such Hindus, Jains, Sikhs and Buddhists who by declaration
state they want to be governed by it.

*Dr. Deshmukh : I have two points to make so far as these
amendments are concerned. There are various amendments that
have been moved but I should first wish to speak on the amendment
of Mr. Sarwate and then on the amendment moved by the Hon.
Dr. Ambedkar. I feel inclined to support the amendment of
Mr. Sarwate on constitutional basis, and I feel that he has certainly
brought forward an amendment which advances the cause of the
Constitution, in case it is accepted that it requires advancement. I
personally think it does since there is a section of Members of this
House who do not regard very seriously what we have embodied
in the Constitution. I would beg of you to give me a few minutes
to refer to article 44 which reads:

“The State shall endeavour to secure for the citizens a uniform
civil Code throughout the territory of India”.

Now, this is an article from the Directive Principles of State Policy.
Although it is not contemplated that any decision of government could
be set aside by the Supreme Court or could be regarded as illegal
and against law on this score, I don’t know whether it would be
competent for the Supreme Court to give a ruling. But if we attach

*P.D., Vol. VIII, Part II, 5th February 1951, pp. 2392-2404.
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any value or wish to give any serious consideration to the Directive
Principles of State Policy in the Constitution, I am unable to see how by
passing this Code we would be endeavouring to secure for the citizens
a uniform Civil Code throughout the territory of India. What we would
be doing by this Code would be entirely and directly contrary to what
is laid down in Article 14. Because this is not only not endeavouring
to secure for the citizens a uniform Civil Code but trying to enact
a different Code for a section of the people. So, before we go ahead,
before we waste any more time, we should consider this point. And I
am sure we are doing nothing else but wasting time because for the
next three days I am certain it would not be easy to go much further
than Clause 2 and we don’t know how long after that we would be
touching the Hindu Code. A suggestion has already been made that it
would have been far better, if we really wanted to pass this Code, that
one whole session should have been devoted to it. To allot three days
during which it would not be possible to advance very far I consider,
a pure waste of time, energy and money of this House. It can serve
only one purpose and that of merely satisfying the whims and fancies
or dogged determination or inclination of certain people. It would be
quite easy when we have got a couple of thousand people obstructing
our way or shouting slogans to desist Members of this House from
passing this Code, to find one or two persons who would like to go
to the law courts to get a ruling that what we are trying to do is not
only not in keeping with the constitutional provisions but is directly
opposed to what has been laid down.

Shrimati Durgabai: Others also will go to courts.

Dr. Deshmukh : Both sides will be there. You will get a notice at
the cost of those people who go there first.

Shrimati Durgabai : Others will be there on the basis of provisions
regarding discrimination.

Dr. Deshmukh : Yes, there is discrimination everywhere and that
is exactly the objection that is raised. If we enact this Code as it is,
there will be discrimination in favour of certain people and against
certain others who are also handicapped similarly, if not worse. That
is a point which goes in our favour.

My second point on these amendments is that I am opposed to
the amendment moved by Dr. Ambedkar. By his amendment No. 15
in the printed list, he wants the substitution of the words “persons
who are Hindus by religion” for the words “Hindus, that is to say,
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to all persons professing the Hindu religion”. It is very difficult
to find out which version really holds the ground at the present
moment when there have been so many revisions and such a huge
lot of amendments have been moved. It is not easy to know where
exactly we stand. I don’t see what is wrong with the original
provision contained in the Code as it emerged from the Select
Committee. The wording there is:

“ 2 (a) This Code applies to all Hindus, that is to say, to all persons
professing the Hindu religion in any of its forms or developments.”

In his amendment Dr. Ambedkar proposes the substitution of
these words by “persons who are Hindus by religion”. I don’t see
any difference between the two wordings. By the words “all Hindus”
you refer to all people who are “Hindus by religion”. The original
wording further explains the words “all Hindus” by saying it means
“all persons professing the Hindu religion”. Thereby the Code will
apply to any person who claims to be a Hindu. These words are
now sought to be substituted. No reasons have so far been given
as to why they are going to be substituted by new words. If they
are actually omitted, and if Dr. Ambedkar can persuade the House
to omit those words, I think a very real difficulty may arise. If
you eliminate “professing” how are you going to define who is
a Hindu and who is not a Hindu. The words proposed are “all
persons who are Hindus by religion”. But how do we know who
is a Hindu by religion and who is not ? Is it proposed that every
person would be required to make a declaration ? I don’t know
what procedure is suggested and how it would be ascertained if a
particular person is a Hindu or not. I would say that the words
as they stood in the original Code as it emerged out of the Select
Committee have stood the test of time. So far as my recollection
goes, these words are there in Mulla’s Hindu Code and these
words have been used from very old times. They have a sanction
of long usage.

In view of that there is, in my opinion, no need for this
amendment and I would suggest that it should not be accepted.
I support the amendment moved by my hon. friend Shri Sarwate
on the ground that if we accept it, we would be acting in the
spirit of the Constitution. Otherwise all our efforts are liable to be
fruitless in view of the constitutional difficulty I have pointed out.



z:\ ambedkar\vol-14-II\vol14-11-01.indd MK SJ+YS 26-10-2013>YS>24-12-2013 824

824 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Shri Syamnandan Sabaya (Bihar): May I make a submission in
this connection ? There are several amendments moved formally by the
authors, but the movers have not made any speech explaining their
viewpoint. One of such amendment is from the Hon. the Law Minister
himself. Such of us who have not moved any amendment to this clause
and have an open mind would like to hear the Government point of
view as also the point of view of the movers of the other amendments
in order to enable us either to take part in the deliberations or to
decide how to act in the circumstances. May I therefore suggest that
movers of the amendments should first make their speeches and then
the clause should be thrown open for general discussion. This would
help the discussion and the decision. In any case, we would like to hear
the Hon. the Law Minister’s view point on his amendment, so that we
may either support him or oppose him.

Mr. Speaker: I was thinking of calling upon the movers of the
amendments one by one, but I found that instead of the movers who
did not appear anxious to catch my eye others caught my eyes. That
is why I called upon others.

Dr. Ambedkar : The movers have sat back. In fact, I am myself
waiting to hear them.

Mr. Speaker: The Hon. the Law Minister is at liberty to choose
his own time but I did call upon him now because I thought that if
he participated a little later it would be possible for him to clear the
ground.

Dr. Ambedkar: I can speak at any time.

Mr. Speaker : He will be entitled to two speeches; that is to say,
even if he participates in the debate now, he will be entitled to reply.

Shri Syamnandan Sahay: He may reply to the general debate
on the clause, but as regards his own amendment he must satisfy the
House that there is some reason for moving that amendment on behalf
of Government.

Mr. Speaker : I think his position stands a little differently. He has
to take into consideration what others say and then he will be able
to explain his viewpoint better. That is why I was thinking of calling
upon him at a later stage, though not at the end.

Sardar Hukam Singh: I do not know how the impression has
got into your mind that the movers of the amendment do not want to
speak on their amendments.



z:\ ambedkar\vol-14-II\vol14-11-01.indd MK SJ+YS 26-10-2013>YS>24-12-2013 825

DR. AMBEDKAR AND THE HINDU CODE BILL 825

Mr. Speaker: I never said ‘they never wanted to speak’. I said
they did not try to catch my eye. In between, Dr. Deshmukh got up
and I called on him to speak.

Several Hon. Members : rose—

Mr. Speaker : I am not sure whether I should call Pandit Bhargava
at this stage—for personal reasons. Mr. Jhunjunwala.

Shri Jhunjhunwala: Sir, I have given notice of two alternative
amendments. One of my amendments reads thus:

“This Code applies to all citizens of India, that is Bharat, irrespective
of their caste, creed, and irrespective of their belonging to or professing
any religion”.

Alternatively, I have moved another amendment which reads thus:

“Provided, however, that notwithstanding anything contained in the
above clauses, this Code shall not apply to any person unless such person
got his name registered with such authority and in such manner as may
be hereafter prescribed by Parliament, within one year after this Code
comes into force, and in case of a minor within one year after such a
minor attains majority.”

I want to assure the House that these amendments of mine are not
dilatory ; nor am I opposed to all the provisions of this Code. The main
object in moving my first amendment is that, as has been pointed
out by my hon. Friend Mr. Naziruddin Ahmad, we have been passing
many laws which are being declared wultra vires either by the High
Courts or by the Supreme Court. It is therefore very necessary that
before we take any such Bill, Act or legislation into consideration we
should make sure that we are acting according to the Constitution.
If we pass any law and ultimately that law is declared ulira vires,
it will be a mere waste of the time of this House and also waste of
so much money. It will serve no useful purpose. Under article 15 of
the Constitution it is laid down that the State shall not discriminate
against any citizen only on ground of religion, race, caste, sex, place of
birth or any of them. The amendment that I have moved makes this
Code applicable to all citizens of India, that is, Bharat, whereas the
clause as it stands is restricted only to a particular class of persons.
If the law that we are passing is for the good it is good for all people.
It is not right that we should discriminate one particular community
against another. We should not discriminate one set of persons who
are professing one religion from another set of persons who are
professing another religion if our law is for their good. If it is not
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for their good, then it is not right that we should thrust any law or
enactment upon a particular community or caste which is professing
a particular religion.

One of the points which I wanted to make out was this: the
House should see whether this Bill is one which Parliament can
make, especially as it is restricted to a particular kind of persons
professing a particular kind of religion. We can have such a law
under Article 25 of the Constitution. Now let us see what are the
provisions in article 25 which entitle us to take up such legislation.
Article 25(1) reads :

“Subject to public order, morality and health and to the other provisions
of this Part, all persons are equally entitled to freedom of conscience
and the right freely to profess, practise and propagate religion.”

Clause 2 of the Bill relating to the Application of the Code reads :
“(1) This Code applies—

(a) to all Hindus, that is to say, to all persons professing the Hindu
religion in any of its forms or developments, including Virashaivas
or Lingayats and members of the Brahmo, the Prarthana, or the
Arya Samayj;

(b) to any person who is a Buddhist, Jaina or Sikh by religion ;

(c) (1) to any child, legitimate or illegitimate, both of whose parents
are Hindus within the meaning of this section;

(11) to any child, legitimate or illegitimate one of whose parents
is a Hindu within the meaning of this section; provided that such
child is brought up as a member of the community, group or family
to which such parent belongs or belonged; and

(d) to a convert to the Hindu religion.

(2) This Code also applies to any person, who is not a Muslim,
Christian, Parsi or Jew by religion :

Provided that if it is proved that such person would not have been
governed by the Hindu law or by any custom or usage as part of that
law in respect of any of the matters dealt with herein if this Code
has not been passed, then, this Code shall not apply to that person in
respect of those matters;

(3) The expression “Hindu” in any portion of this Code shall be
construed as if it included a person who, though not a Hindu by religion
is, nevertheless, governed by the provisions of this Code ;

(4) Notwithstanding anything contained in the Special Marriage
Act, 1872 (III of 1872), this Code shall apply to all Hindus whose
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marriages have been solemnized under the provisions of that Act prior
to the commencement of this Code.”

I have not been able to understand why this Code is being enacted
only for the Hindus, if the right has been given—as has been done
under article 25—that “ subject to public order, morality and health
and to the other provisions of this Part, all persons are equally entitled
to freedom of conscience and the right freely to profess, practise and
propagate religion.” If this right has been given to the Hindus and
persons professing other religions, I do not see any reason why it is
sought to be taken away from Hindus by enactment of such laws, such
as the one now before us. I would ask the Law Minister whether he
is not encroaching on the rights of Hindus of their religious liberty
sanctioned by the Constitution.

Clause (2) of article 25, however says that:

“ Nothing in this article shall effect the operation of any existing
law or prevent the State from making any law—

(a) regulating or restricting any economic, financial, political or
other secular activity which may be associated with religious practice;

(b) providing for social welfare and reform or the throwing open
of Hindu religious institutions of a public character to all classes
and sections of Hindus.”

But if this piece of legislation which is now under discussion is
being enacted as a measure of social reform and for the welfare of the
people, in that case I cannot understand why it should be confined to
persons professing particular religions and not extended to all.

Shri Raj Bahadur: May I raise a point of order, Sir.

Three or four hon. Members of this House have raised the point that
the scope or application of this piece of legislation should be extended
to all the citizens of India. In the course of the first reading of the
Bill the house has already committed itself to the principle that the
Bill shall apply only to the Hindus. Having accepted this principle,
is it now open to Members to take up this point anew and afresh ?

Mr. Speaker : The point of order practically comes to this—I am
stating it in my own way. Briefly stated it would be as to whether
some of the amendments which seek to extend the application of
this Code to communities other than those included in the Bill is
not tantamount to an extension of the scope of the Bill—is that the
point of order ?
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Shri Raj Bahadur: The House had agreed that this Code shall
apply to one section of the Indian people alogb ne. Can we now take
a new decision that it shall apply to all ?

Mr. Speaker : It comes to the same thing. The objection is that the
scope of the Bill is being extended now—that is the point of objection.
Personally, I myself was feeling doubtful about the admissibility of
certain amendments which are now proposed and which apparently
seek to extend the scope of the Bill but I have not come to any
conclusion. I should first hear Members and then decide at the end
as to whether I should put the amendments to vote or not.

Dr. P. S. Deshmukh : It is quite open to the House to extend or
limit the scope of any legislation. So long as any particular clause is not
passed by the House, it is completely at liberty to do that. Supposing
the original Bill says that the Code will apply to the whole of India
and the House proposes an amendment by which it excludes certain
States or vice versa ? 1 feel certain the House is quite competent to
do so.

Mr. Speaker : The extension of the Act to the whole of India and
then limiting it to a part of India would not be an extension of the
principle of the Act. The principle of the Act is something of substantive
law, which extends not territorially but in other respects. It is perfectly
competent, prima facie, to say that it shall not apply to Sikhs, Jains
or Buddhists; but the point is whether it is competent now to say that
it shall apply to Christians, Muslims, Parsis and Jews.

Shri Syamnandan Sahaya: There are two submissions I wish
to make.

Before you give a ruling I would request you to give us a little chance.
Mr. Speaker : I shall give members every chance.

Khwaja Inait Ullah (Bihar) : Are these amendments which are being
moved directed to bring in Muslims also within the scope
of the Hindu Code and directed against our Fundamental
Rights under article 25 of the Constitution ?

4. p.m.

Mr. Speaker : That does not arise. It is a part of the wider question
again as to whether the Code itself goes against the spirit of the
Constitution.

Khwaja Inait Ullah: It is clear ........

Mr. Speaker: It may be clear to the hon. Member, but it is not
so clear to me. Therefore, let us hear what the hon. Members have



z:\ ambedkar\vol-14-II\vol14-11-01.indd MK SJ+YS 26-10-2013>YS>24-12-2013 829

DR. AMBEDKAR AND THE HINDU CODE BILL 829

to say and then coolly consider. There is no use going on presuppositions.
After all it 1s a matter which affects vitally large sections of people.
The question is whether it offends against the provisions of the
Constitution.

Shri J. R. Kapoor : Before you are pleased to give a ruling on this
question as to whether these amendments are or not in order, may
I request you to give us an opportunity to speak on that particular
point, because so far none of us have expressed ourselves about the
admissibility of these amendments ?

Mr. Speaker : I think I shall give them an opportunity. But first
of all I want to hear what they really mean and whether they are
trying to extend the scope of the Bill. I shall give them a hearing.

Shri Jhunjhunwala: I was pointing out to the House that if a
particular kind of legislation is one of reform or is in the interests
of public good, then this Parliament will not be partial in enacting
such a kind of legislation.

[PanDIT THAKUR DASs BHARGAVA in the Chair.]

When a particular kind of legislation is being enacted for the
welfare of the people why should it be restricted wholly to a certain
class of persons and why should it not be extended to all ? If it is
good, it is good; if it is bad, it is bad. And if it is bad why should we
apply it to the Hindus ? Why should we thrust it upon the Hindus ?
Why should they not be left free to practise their own religion and
act according to their own ancient ideas ? It is said that this Bill
is being enacted because the present system of marriage and other
things are not in the interest of society, that they are spoiling society
and that this particular kind of legislation is good for the society. If
a particular kind of legislation may be regarding marriage, may be
regarding inheritance, may be regarding anything, I do not want to
go into those details which I shall do when the particular clauses
come—but if, as I have said, particular things are good for certain
persons. I would like to have the reasons from my hon. friend
Dr. Ambedkar who is described as Manu of modern age as to why
the particular piece of legislation is bad for Muslims, because he is
excluding them, he is purposely excluding them by saying that this
Code shall not apply to Muslims. I would like to know why it should
not apply to everybody and why it should apply only to Hindus. If it
is good it should apply to you, me and everybody. And secondly, as
I said, if it is a bad law, why should it be thrust upon a particular
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class of persons ? Lastly, when the question comes up whether these
amendments are admissible or not, just as my friend Mr. Jaspat
Roy Kapoor has said, I would request that we should be given an
opportunity to explain our position.

*Shri Naziruddin Ahmad: Sir, as regards the amendment
moved by the Hon. Dr. Ambedkar, I raised at that time a point
of order. I should first of all try to explain my point of order,
because the other amendments depend upon that point of order.
You will be pleased to notice that this amendment is drafted in a
language which is highly insulting to the House. It says “In clause
2, in sub-clause (1), in item (a), for “Hindus, that is to say, to all
persons professing the Hindu religion” substitute ‘persons who are
Hindus’ and so on and so forth. In the next item the wording is
“substitute” something. In part (2) it is again “omit” something.
This is expressed in the imperative form. As Dr. Pattabhi on
one occasion said, Dr. Ambedkar speaks in a professorial and
dictatorial tone. This amendment is couched in that language. Not
merely this, but all the amendments. I have examined one and all
of them. They are in the form of correction slips, or orders by a
superior officer of Government to his subordinates. So this is really
a direction to the House to do this and that, imperatively. The
usual form is that “for such and such thing the following shall be
substituted” or that “the following shall be omitted”. That is the
form. I submit that the drafting has been done so carelessly and so
much in the official style that they cannot be accepted as setting
a new standard of courtesy to the House. All the amendments are
couched in that language. I seriously ask the House to consider
whether this method of wording the amendments will be acceptable
at all. I, therefore, like in some of the amendments to cure this
imperious form. I have suggested the usual form. And it is not
merely the usual form in this House but in the previous House
and in all other legislative bodies. The question is whether we
should permit the setting up of a new standard entirely its own.
You will be pleased to examine all the amendments and they are
all couched like this. The point of order which I submit is whether
it is in good form. If it is not, then the next amendment which I
have submitted to cure this should be accepted in preference to
this. Nothing will be lost but everything will be gained in decorum
and official form. Sir, I ask you to give a ruling on this point.

* P.D., Vol. VIII, Part II, 5th February 1951. pp. 2404-23.
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Myr. Chairman : I am not impressed by the speech of the hon.
Member in regard to the facts to conclude that any point of order
regarding my ruling has been made out. He was making certain
observations to which the Hon. Dr. Ambedkar will in time reply.
Threrefore there is no point for ruling.

Shri Naziruddin Ahmad : The two other amendments which
I suggested depended upon the rejection of the form or otherwise
of the amendments. That is why I want a ruling from you. If it is
in good form, of course, we shall also indulge in such forms and
the House can also be allowed to degenerate to that sort of form.

Then with regard to clause 2, one important point has been raised
by the several amendments and supported by several hon. Members.
It is that the Code should be made applicable to all persons in
India. T was asked to sponsor this idea and when I raised the point
of order, I did nothing of the sort at all, but my point is that the
Bill is bad for the Hindus and when it is bad, this bad law should
not be made applicable to all. A bad law can not be made good by
making it applicable to all. If it is bad for the Hindus, it should
be rejected. The point I was driving at was...........

Shri J. R. Kapoor: The fate should be shared equally by all
the Hindus and non-Hindus alike.

Shri Naziruddin Ahmad: That is a form of logic which
amounts to a joke and is certainly acceptable but seriously in a
legislature this cannot be accepted. If a law is bad, it should not
be extended to put pressure on those on whom it is going to be
applied. Constitutionally this law will bring degradation. This point
has been seriously raised outside the House; it has been freely
talked about and it is more than certain that this law could not be
taken before a court of law. We have passed several principles in
the Constitution. We have worded the clauses in the Constitution
in a general way with the result that they have landed us already
into difficulties. The Constitution stands in the way of this Bill
being passed.

Shri Tyagi: We will change the Constitution.

Shri Naziruddin Ahmad: My learned friend says if the
Constitution is badly drafted and has landed us into difficulties, why
not change the Constitution. I ask why should it be that you are at
liberty to pass a law for the Hindus ? Why should there be a policy
of distinction followed between Hindus and Muslims in their own
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domestic sphere ? I think it is not logic. It is not good. The Hindus
should remain Hindus at home and they should be Hindus in their
religious practices. Similarly the Christians and Muslims should
have their freedom of thought, worship and religion which has
been granted in another part of the Constitution. I ask the House
to consider whether in view of the number of defects noticed in the
Constitution, it requires revision. I think it is easier within two
years of the passing of the Constitution to amend it than it would
be after two years. So it is time for us to amend the Constitution to
make it possible to pass a good law affecting the Hindus. So far as
religious and semi-religious matters are concerned the law could not
interfere and at least it should not be dictated from the top. This
is a kind of dictatorship which does persist in democratic society.

Shri Tyagi: Marriage and divorce do not come under religion.

Shri Naziruddin Ahmad : I believe the Hindu marriage is one
of the Samskaras; it is the tenth Samskara,; it is part of their
religion and it is idle to argue that it is not part of their religion.
I say you may abolish religion and the law gives you freedom and
this House is a sovereign House within the Constitution. You can
abolish religion, if you like but will you go so far as that ? So far as
this is concerned. I do not want to pursue it further but then look at
the condition in which we exist today. We have no food. We had to
spend Rs. 200 crores for importing food from foreign countries and
to make us live for this year. (Interruption). We have no clothes.
There are no shelters for many of our countrymen; we cannot give
primary education at all but what we give is a free gift to the Hindus
in the shape of the Hindu Code. If you want to make them happy,
you must give them food, give them education.

The Deputy Minister of Communications (Shri Khurshed
Lal) : This might have been a very good argument on the motion
for taking the Bill into consideration. We are now considering a
specific clause.

Mr. Chairman: I was waiting to hear the last words of his
concluding remarks to know the inference he proposed to draw from
his preceding observations.

Shri Tyagi: I want to know how is it that a Muslim is quoting
our scriptures.

Shri Naziruddin Ahmad : We should not think of this Code but
we should think of more and more constructive things which would
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make the people happy, give them elementary education etc. In these
dangerous times there is the other danger of the world situation
deteriorating. War is approaching India step by step.

Mr. Chairman: I am very sorry. I do not want to interfere but I
think the hon. Member is at sea on his arguments. He ought to proceed
with his amendments.

Shri Naziruddin Ahmad : I was only submitting that this is not the
proper time to go on with this Bill.

Shri Khurshed Lal : We are not discussing the consideration motion.

Mr. Chairman: I will ask the hon. Member to speak on his
amendments. If he wants to say that so far as the particular amendments
of Dr. Ambedkar are concerned, they are not right, I would certainely
allow that but if he goes on to say that this Bill should not be proceeded
with, I think it is beyond the province of any hon. Member at this stage
to say so.

Shri Naziruddin Ahmad : I was encourged to make this suggestion
only for one reason that it is understood that Government has decided
to proceed with this Bill only for two or three days............

Mr. Chairman: I would ask the hon. Member to proceed with his
amendments.

Shri Naziruddin Ahmad : (Interruption) 1 rather think that many
hon. Members have nothing to think of except interrupting . Sir, there
are a number of amendments standing to my credit and I shall deal
with them one by one. The first two amendments Nos. 16 and 17, were
suggested to improve the form in which Dr. Ambedkar’s motion has been
tabled. They do not deal with any other principle except improving the
form. Then, I come to amendment No. 19.

In part (c)(i) of sub-clause (1) of clause 2, after “Illegitimate”, insert:

“who, if he has attained the age of eighteen years, is himself a Hindu
and”

I am sorry that a very large number of widely divergent subjects
have had to be moved separately, and have to be argued upon in a lot.
That is why some hon. Members seem to lose thread of the argument.
Sub-clause (1) which I seek to amend, reads thus:

“This Code applies—

(c)@) to any child legitimate or illegitimate, both of whose parents
are Hindus within the meaning of this section.”
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Shri Satish Chandra (Uttar Pradesh): This has been read several
times.

Mr. Chairman: Let the hon. Member proceed. To keep up the thread
of the argument, he must be allowed to read.

Shri Tyagi: This thing about illegitimate child was not read.

Shri Naziruddin Ahmad: The child of a Hindu, particularly, if he be
illegitimate, may not himself remain a Hindu. This sub-clause proceeds
on the supposition that a child of a Hindu remains a Hindu. But, it
is quite possible for him to change his religion. He may discard all
religions ; he may be an atheist. He may become a Jew, a Christian or
a Muslim, and then again be re-converted to Hinduism. The supposition
that an illegitimate child of a Hindu is a Hindu presupposes that he
does not change. As a matter of fact, he can change. If he changes his
religion, certainly, he cannot be a Hindu, and cannot inherit his father’s
property and so forth. An illegitimate child of a Hindu father will inherit
his fathers properties ; but if he changes his religion, he ceases to be a
Hindu and therefore, he ceases to be the heir.

Shri Tyagi: A father can never have an illegitimate child; a mother
only can have.

Shri Naziruddin Ahmad : That is a legal question. If a father cannot
have an illegitimate child, this clause should have been deleted.

Shri Tyagi: The child is........... (Interruption).
Mr. Chairman : Order, order; let him proceed.

Shri Naziruddin Ahmad : My amendment says, “if he has attained
the age of eighteen years, is himself a Hindu........... ” That is to say,
after attaining the age of eighteen years, when he attains the age
of discretion and is permitted by law to act in a legal manner, if he
remains a Hindu, then, of course, he is a Hindu. He i1s a child of his
father entitled to inherit and enjoy all the benefits of the Hindu Law.
This amendment tries to remove a lacuna which exists in the drafting.
An illegitimate child, if he attains the age of eighteen years and if he
does not change his religion, then, of course, he could come in. That is
what I have sought to clarify here.

Let us come to another amendment; it is of a drafting nature. It
reads as follows:

In part (c)3) of sub-clause (1) of clause 2, for “whose parents are
Hindus” substitute “whose parents are or have been Hindus”.
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It may be that the parents of a child are Hindus; but they
may change their religion. So, I want that in order to have this
relationship............

Shri K. C. Sharma (Uttar Pradesh): May I draw the attention
of the chairman to the convention of the House that all drafting
amendments be left to the draftmen and the time of the House
be not wasted ?

Myr. Chairman: There is no such absolute convention; it all
depends on the particular amendment.

Shri Naziruddin Ahmad: This only shows that the hon.
Member is not listening to the arguments, but is only trying to
find and create objections. Although this is more of drafting nature,
I think it involves a substantial thing. The question is this. You
say that a child, legitimate or illegitimate of a Hindu, is a Hindu.
Supposing the father changes his religion in that case, he is not a
Hindu at the relevant time when the question arises. I therefore
want to make it clear that he is a Hindu or has been a Hindu.
It may be that a father was not a Hindu, but has accepted the
Hindu religion at the relevant time. If you say, a man who is a
Hindu, it means, who is a Hindu for the time being; he might not
have been a Hindu before. That is why I am saying : “a person
who is or has been a Hindu”; who has been a Hindu all along.
The child of such a parent would be a Hindu. Suppose there is
a Muslim who adopts the Hindu religion today. The question of
the status of his child comes into question. Could his child, who
was born at a time when the parents were Muslims, be a Hindu
today because today the father is a Hindu ? That is why I have
tried to change the clause. Though it is of a drafting nature, it has
substantial effects. I submit that these small points require careful
consideration. The question, in effect, is, if a man is converted to
Hinduism today, whether his child, who may be a Christian, or
a Muslim or a Jew according to the religion of his father before
his conversion, would be a Hindu. This is a serious constitutional
question, and I hope the House will seriously consider that. But,
the difficulty would be for the Hon. Law Minister to carefully
listen to these points and to reply to them, and for the House to
follow all these arguments and replies. As a matter of fact, Dr.
Ambedkar will say, “I oppose all the amendments” and the House
will say, “We respectfully agree”.
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Several Hon. Members: Never, never.

Shri Naziruddin Ahmad : My next amendment, No. 21, I would
repeat my argument, enforces a condition that a man, whose religion
is in question, is a Hindu if he is a Hindu after attaining the age
of eighteen years; because at the age of eighteen, he is entitled to
act in a legal manner, and if he has attained the age of eighteen
years, he may change his religion. Therefore, the option of a boy,
on attaining the age of eighteen years, to change his religion, is
provided for. That contingency has not been thought of by the
draftsmen. Therefore, I am submitting this amendment for the
consideration of the House.

I now come to my next amendment No. 23. It runs thus:

For part (d) of sub-clause (1) of clause 2, substitute:

“(d) to a convert to the Hindu religion, subject to his rights and
liabilities before his conversion.”

You say that a convert to a Hindu religion would be a Hindu.
It is plain commonsense that a man has freedom of conscience
and religion and he would be fully entitled to convert himself to
Hinduism. But, what happens to his rights and liabilities before
he is converted ? I will explain the position. A Christian, a married
man, 1s converted today to the Hindu religion. What happens to
his wife ? Would the wife be automatically divorced because she is
not a Hindu ? A marriage between a Hindu and a Christian would
be illegal. I agree that a convert to the Hindu religion should be
treated as a Hindu. But, what about his rights and liabilites before
conversion ? There are numerous rights and liabilities. I do not
wish to detain the House by detailing the various considerations
which may arise on account of this. I simply put it generally that
a convert should be a Hindu, subject to all the rights and liabilities
he had before the conversion. Suppose there was a non-Hindu
possessing rich property, and suppose he is converted to Hinduism.
Should you ask him to lose all his property ? If he is to inherit
from some one, before conversion, should he lose this inheritance
after his conversion. There are laws relevant to this which occur
to me, but I only submit that we should preserve all the rights
and liabilities acquired by the man who is converted, before his
conversion. The status quo of the rights previously acquired should
not be disturbed. All those rights should not be lost simply by the
conversion. Rights once acquired should not be allowed to be lost.
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Liabilities incurred should not be allowed to vanish, all because of a
later conversion. The conversion should not affect past transactions,
past rights and past liabilities.

Then, my next amendment is that sub-clause (2) of clause 2 should
be omitted. This sub-clause is to this effect :

“This Code also applies to any other person, who is not a Muslim,
Christian, Parsi or Jew by religion.”

This sub-clause, I submit, is based on erroneous considerations,
and on erroneous analogies. In part (a) we have said that this Code
applies :

“to all Hindus, that is to say, to all persons professing the Hindu

”

religion in any of its forms or developments, ...
And we also say that it applies:
“ to any person who is a Buddhist, Jaina or Sikh by religion.”

But the Sikhs, I feel, do not very much appreciate the conferring
of the so-called benefits of this Code on them. My friend Sardar
Hukam Singh is ready to give up the so-called benefits of the Hindu
Code now being conferred upon the Sikhs. So long as he remains
a Sikh, I do not think he would very much appreciate the Hindu
Code being applied to him and.........

Shri Tyagi: He can become a Hindu.

Shri Naziruddin Ahmad : But let Sardar Hukam Singh speak
for his own community. I am only..............

Shri Khurshed Lal: Yes, you are speaking for yours.

Shri Naziruddin Ahmad : Then we come to part (¢)(1) which
says that the Code applies to any child, legitimate or illegitimate
etc. A Hindu is a Hindu and the child of a Hindu should also
be a Hindu. But what I say is this. Sub-clause (2) seems to be
somewhat misplaced, because it states that the Code applies also
to any other person who is not a Muslim, Christian, Parsi or Jew
by religion. Looking at it from the drafting point of view, this is
a circuitous way of drafting the thing, and it shows the piece-
meal introduction of an idea. If this is the idea, why not say
straight away that all persons who are not Muslims, Christians,
Parsis or Jews are Hindus ? Instead of doing that, you first of
all say that Hindus are first of all Hindus. Then you say that
Buddhists, Jains and Sikhs are Hindus and then you say that the
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Code will apply to other persons who are not Muslims, Christians,
Parsis or Jews. I think the most straightforward and logical way
of putting this definition would have been to say that all persons
who are not Muslims, Christians, Parsis or Jews are Hindus. It
comes to that. Therefore, I submit, at that time, there might have
been some hesitation in the mind of the draftsmen and this idea
was introduced at a later stage. Otherwise there was nothing to
prevent them from saying what they actually meant.

But there is a snag in this clause 2, sub-clause (2). Does it
necessarily follow that a man who is not a Muslim, Christian, Parsi
or Jew is a Hindu ? He may be a communist, as is suggested by
a friend here. Or he may belong to the religion of Shintoism as
professed in Japan. Or he may have no religion at all. How can
it be accepted as an inexorable principle that a man must be a
Christian, Parsi, Muslim, Jew or a Hindu ? There may be a person
who belongs to no religion, or there may be a person whose religion
is apart from any of these great religions.

Shri Tyagi: Hinduism is a cocktail of all religions.

Shri Naziruddin Ahmad : Of course, to say that all the rest
belong to the Hindu religion may sound very sweet to Hindu ears.
But the question is whether we should force the so-called benefits
of this Code on anybody ? Should we call anyone a Hindu and
force the Code on him ? That is the point. Suppose there are some
foreigners here, or their servants or subordinates or friends. We are
encouraging tourist traffic and we can expect many such persons
in India. And suppose one such foreigner dies while in India. Who
will inherit his wealth ?

Dr. Ambedkar : You will inherit his wealth if he dies in India.

Shri Naziruddin Ahmad : The question is, are those persons who
do not belong to any of those religions to be the victims upon whom
the so called benefits of this Hindu Code should be forced ? The
Hindu community is docile and in an absolute minority in the House,
but outside there is a great deal of objection raised and that being
the case, should these so-called benefits be forced on all ? Should
you force the Code upon all the persons who are neither Muslims,
Christians, Parsis or Jews, and because they do not belong to any
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of these religions, does it necessarily follow that they belong to
the Hindu religion ? Should the Code be applied to them ? That is
the question which the House will have to answer. I submit that
this sub clause (2) must be omitted because it seeks to enact a
proposition which should not be accepted. Let us proceed gradually.
You must not force the Code upon such persons. There may be
some who follow some other religion or who have no religion at
all, or a new religion may come into the world and to them the
law should not be made applicable. The application of the law
should be gradual. The impact of this tremendous measure should
be gradual. In fact I was very much enamoured with part of the
amendment moved by my hon. friend Mr. Kapoor. There was a
great deal of sense in that part of the amendment which said that
the Code should apply only to those persons who want it. That
was also the purport of the amendment of Shri Jhunjhunwala. Of
course there were some differences with regard to detail. But the
important principle is that the Code should apply only to those
who want it to be applied to them. Therefore this definition of a
Hindu is not warranted. If the Hindu Code was not a controversial
one and had been an acceptable one to all there would have been
no difficulty. So by accepting that part of the amendment..........

Pandit Krishna Chandra Sharma (Uttar Pradesh) : It means
that everybody should be allowed to make a law for himself.

Shri Naziruddin Ahmad : You are trying to force down the
throat of a person a medicine which he does not like. However
good the Code may be you cannot force it down the throat of the
Hindu community.

An Hon. Member : Who says that ? We all want it.

Shri Naziruddin Ahmad : First of all you must take public
opinion on your side. You must approach them gradually. Make
it first optional and then if the law is good for everybody they
will gravitate towards it. They will themselves push each other
and compete with each other in getting themselves registered
earliest. The law should attract people voluntarily and not by force.
That is the great principle which underlies these amendments
and suggestions. It is not a case of everybody making a law for
himself but a case of a few persons forcing a law upon 33 crores
of people..........
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An Hon. Member : Who are you to say that ?

Shri Syamnandan Sahaya : That is also lately the correct position.
Go ahead. Let them shout at the top of their voice.

Myr. Chairman : Hon. members should not go on speaking to each
other while sitting. It will create confusion. Let the hon. Member
proceed.

Shri Naziruddin Ahmad: That is why I heartily support the
suggestion to make the application of the Code voluntary thereby
robbing it of its sting. Then I dare say that if the law is good gradually
every one will come to it. I therefore submit that the law should be
made applicable to those who are fit for it.

India is a vast sub-continent where there are highly advanced
people as also extremely backward people. The law is a good law to
hon. Members because it is good to the community from which most
of the Members come. It is an advanced law suited to the advanced
community from which hon. Members come. But why should it be
made applicable to hill tribes, aboriginals and backward people who
have no education and who do not even have two meals a day. Why
should it be made applicable to them by a stroke of the pen against
their wishes ? That is the point which arises out of the suggestions
contained in these two amendments. It is experience and not logic
that should guide law. I therefore submit that the law should be
made applicable to those who accept it and those who are fit for it.
Gradually those who are semi-fit for it will qualify for it...........

Shri Khurshed Lal: That is why it is not being applied to you.

Shri Naziruddin Ahmad: I agree that I am too backward to
appreciate the benefits of this law. This law is a jumble. It does not
contain much of the Hindu law. It is borrowed from the Muslim law,
from the Christian law and borrowed all the worst elements of those
laws. Therefore I would prefer to be called a backwardman so as to
please my hon. friend Mr. Kurshed Lal rather than be looked upon
as civilised and be made to accept a law which is not applicable to
me and which does not appeal to me either. The great difficulty is
that the Government is committed to a principle rather prematurely
and the people outside are against it................

Shri Bharati: Who are you to say that ? Who said that ?

Shri Naziruddin Ahmad : Just go out and see. If you had gone to
the Gandhi Grounds yesterday you would have seen something of that.
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An hon. Member : Why did my hon. friend go there ?

Shri Naziruddin Ahmad: It is my business to be informed: not to
suggest anything to them, not to control, guide nor mislead them. It is for
me as a Member to ascertain public opinion. If I know that Hindu opinion
moves in a particular way, even at the risk of being called backward I
would bring it to the notice of the House. There is no point in trying to be
fashionable and clever at the cost of commonsense and equity.

Some hon. Members asked me in an oblique manner, “Who says so ?”.
They think that the Hindu community has accepted the Code and are
agreeable to it. I come from Bengal. At the request of the Government of
their opinion they said that they were opposed to it.............

Shrimati Renuka Ray (West Bengal) : What have they said now ?
Shri Naziruddin Ahmad : If they are changing, I do not know about that.
Shrimati Durgabai: You too must change along with them.

Shri Naziruddin Ahmad: I do not think they have expressed any
recent opinion. Apart from rumours their legal opinion duly approved by
the Government has been sent by their Judicial Secretary and it has been
circulated to us. Any other opinion has not been circulated to us. If they
have been circulated to the private ears of any Members I cannot take any
notice of it here. The Government of Bengal is against the Bill. The big
people are against it.

Shri Sondhi (Punjab) : They have compromised, I am told.

Shri Naziruddin Ahmad : I do not think they have put themselves in a
compromising position at all. Go to any Bar Association and listen to what
they talk. They are getting tired of it. The very eagerness with which the
Bill is sought to be pushed through the House...............

An Hon. Member : Is it all relevant to the amendment ?

Mr. Chairman: I would draw attention to amendment No. 31. It is
quite relevant.

Shrimati Durgabai: He is only repeating himself.

Shri Tyagi: Since the Hon. Member has alleged that the Bengal
Government was against this Hindu Code I want to know from him if the
Chief Secretary of the Bengal Government is opposed to it ?

Shri Khurshed Lal : He is not the Government of Bengal.

Shri Naziruddin Ahmad: The Government of India circulated
the Bill and asked for opinion. The various State Governments gave
their opinion and those opinions have been circulated to us. I have
no private communication with the Bengal Government. The public
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opinions which have been circulated to us are there, any hon. Member

can see them. There you will find that the Bengal Government opposes
the Bill.

Pandit Malaviya (Uttar Pradesh): Why should they see if it is
not convenient to them ?

Shri Naziruddin Ahmad : They find that the law is not convenient
to Bengal soil. What is more, all the judges of the Calcutta High
Court— I suppose they should be regarded as educated people, not
orthodox, not the rabble, they are fine, cultured, intelligent men. They
are not mere orthodox men—gave their opinion jointly that they are
opposed to the Bill.

Shri Raj Bahadur: May I know, Sir, whether it is permissible for
the member to attack the very foundation and principle of the Bill
now ? Is he speaking on clause 2 or on the whole Bill ?

Sardar Hukam Singh : It was an answer to the interruption on
his statement that Hindus did not want it.

Mr. Chairman : Order, order. So far the observations of the hon.
Member were relevant under amendment No. 31. But at the same
time I would request him not to be very general in his remarks. He
ought to confine his observations to the particular points made out by
him in his amendment.

Shri Naziruddin Ahmad : The point before us is whether the law
should be made applicable to persons who do not agree to be bound
by it. If you do not give the option you will be forcing the law upon
people who do not want it. That is why I thought that in order to
strengthen that point the objection of eminent authorities like High
Court Judges and the Government of Bengal was relevant. It shows
that the people are against it—not the backward people but intelligent,
civilised people who have some status in society. That was my purpose
in referring to it.

I, therefore, submit that in view of all these objections, the law
should be made applicable to those who are particularly enamoured
of it, who think they will be benefited by it, but it should not be
made applicable to one and all to those who do not want it. I submit
that those who are opposed to the Hindu Code Bill are a minority in
the House, but those who are in favour of the Bill are a microscopic
minority in the country. The whole question is: is it enough for you
to be fired with the idea that the Hindu Code is a good thing if the
people do not want it ? In a democratic society you must not force



z:\ ambedkar\vol-14-II\vol14-11-01.indd MK SJ+YS 26-10-2013>YS>24-12-2013 843

DR. AMBEDKAR AND THE HINDU CODE BILL 843

a benefit upon those who do not want it. The people do not want it.
Therefore, you must not force this upon them. I therefore heartily
support the two suggestions made by the two hon. Members that
the law should be made applicable first to those who want it. Then
if we find that there is ready acceptance, that it is palatable to
the Hindus, that they want it, that they readily accept it, then
this Parliament may later on extend it do other people or to other
classes of people. That should be the proper way. As has been
suggested, if once we accept this principle, make its application
voluntary, the whole controversy will vanish. The bitterness of the
majority outside and the minority in this House will disappear at
once. Then there will be no question of a difference of opinion. If it
is good it is good for the highest class of society. It is not good to
the condition of people who belong to the middle classes and to the
lower classes. It is for this reason that I think that the suggestion
in that amendment should be accepted.

Then, one of my amendments is that sub-clause (3) should be
omitted. That sub-clause runs to the effect that :

“The expression ‘Hindu’ in any portion of this Code shall be construed
as if it included a person who, though not a Hindu by religion is,
nevertheless, governed by the provisions of this Code.”

It says in effect that though a man is not a Hindu, if the Code
applies to him he is a Hindu. It begs the very question. It could
have been said a Hindu is a Hindu ! The draftsman was not satisfied
and he tried to make confusing words confounded by the addition
of sub-clause (3). To whom would you make the Code applicable ?
If you say a man is a man who is a human being it does not help
anyone. It simply shows some confusion of mind. You cannot say
that a Hindu is not a Hindu but that although he is not a Hindu
provided the Code applies to him he is a Hindu. I think a simpler
way of approach should have been far more satisfctory and better.
If you say all persons having two legs and two hands are Hindus
I have no objection. If you say all Hindus are Hindus even that
would have made some sense. You say, all Hindus are Hindus, all
Jains, Buddhists, and Sikhs are Hindus, the illegitimate children
of those are Hindus and then all those are Hindus who are not
Muslims, Christians, Parsis or Jews. You are not satisfied with
this round-about and circumlocutory way of expression. You say
that even though a man is not a Hindu he is a Hindu if this Code
applies to him. You should be more straightforward, more logical,
more clear in your expression. The draftsmanship of this clause
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shows the hand of many a person but it has not been properly drafted.
That is why there has been so much of confusion, so much of roundabout
expression. I therefore submit that sub-clause (3) should be omitted. A
Hindu should be a Hindu, one who follows the Hindu religion. With
regard to Buddhists, Jainas and Sikhs, I should quite agree to them
being included provided the Buddhists, Jainas and Sikhs agree to be
bound by the Hindu Code. Those persons also are Hindus who are not
Muslims, Christian, Parsi or Jew by religion. But you say that a person
is a Hindu, though he is not a Hindu, if he is bound by this Code.
Somehow or other that is a most unsatisfactory way of approach.

Shri Tyagi: He is a de jure if not a de facto Hindu.

Shri Naziruddin Ahmad : If you want to call a person a “Hindu”,
I have no objection. That is a simple way. You simply
enumerate him as “Hindu”. Why this circumlocutory, round-
about and circuitous way of expressing it ? It shows, I say with respect,
some confusion of thought.

5 P.M.

Dr. Amhedkar : You are more confounded than anybody else in this
House, I am afraid.

Shri Naziruddin Ahmad : I have other amendments which I shall
try to deal with tomorrow, if I am not interrupted like this.

The House then adjourned till a Quarter to Eleven of the clock on
Tuesday, the 6th February, 1951.
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HINDU CODE—contd.

*Mr. Speaker: The house will now proceed with the further
consideration of the Bill to amend and codify certain branches of
the Hindu Law, as reported by the Select Committee. Clause 2 was
under discussion. Mr. Naziruddin Ahmad will continue his speech.

Shri Naziruddin Ahmad (West Bengal): Sir, at the very
outset the House is in a very hilarious mood. I believe the subject
is extremely important and it requires very grave consideration.
Yesterday I dealt with some of my amendments. I shall now come
to amendment No. 31 which reads:

After sub-clause (4) of clause 2 add the following new sub-clause :

“(5) Notwithstanding anything in this section this Code shall apply
only to such areas or to such persons or classes of persons in any
state from such time or by such stages as the State Legislature may
from time to time by Act provide.”

The Bill is highly controversial and it is improper even for those
who believe it to be highly beneficial to the country to force this
Bill upon the entire Hindu population. I submit that this House
should not take this hasty step. I do not contend that this House
has no jurisdiction, but I do submit that this House should not
take upon itself the serious responsibility of forcing a law upon an
unwilling people. This House was specially constituted to obtain
independence from the British Government, and in due course
through its constituent side it passed the Constitution.

The Minister of Law (Dr. Ambedkar) : Sir, is this relevant at
this stage ? I do not like to interfere in the debate but certainly
we have spent more than four hours in discussing a single clause.

Mr. Speaker : I was just watching for a minute or two whether
the hon. Member’s reference was leading to some sound argument
that he was coming to.

Shri Naziruddin Ahmad: I was submitting that this
House has not the mandate of the country to pass this
Bill. This is a fundamental matter affecting the religious
and social structure of India. Therefore, it is proper and
relevant to consider our exact position. I am not going
elaborately into all the history because that has been done at

*P.D. Vol. VIII, Part II, 6th February 1951, pp. 2425-83.
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the proper stage, but I cannot forget the fact that a large number
of hon. Members of this House are new Members and were not
present at that stage. So, a very brief resume of those points may,
I submit, be not irrelevant.

Mr. Speaker: I may inform the hon. Member that, so far as
the representative character of this House is concerned as also
its competency to consider such a Bill, that has been sufficiently
thrashed out before and the present stage is not the proper stage
of again raising that kind of an argument. We are now discussing
the Bill clause by clause and clause 2 is before the House, so, he
will restrict his remarks only to the provisions in clause 2 and the
amendments before the House. Of course, the scope for that is wide
enough, but not for questioning or even doubting the representative
character of the House or its capacity to pass this Bill. That will
be unnecessarily repeating what was said at the previous stages.

Shri Naziruddin Ahmad : Sir, I bow down to your ruling. I am
not at all questioning the representative character of the House
or its competency. But the question is that we have not consulted
the people. Not that we have no jurisdiction, not that we do not
represent the people, but on a social legislation of an all-embracing
character like this we should have obtained some mandate. That was
the point which I was going to submit. I do not wish to elaborate
it. I wished to refer to this matter in order to develop my argument
with regard to amendment No. 31. I want by this amendment to
restrict the application of the Bill to the different States, upon
the State, by Act, prescribing its application, and also limiting the
conditions on which the Bill should apply, the persons or classes
of persons to whom the Bill should apply and the stage or stages
through which this application should come. Therefore, my point,
so far as this amendment is concerned, is that the Bill should not
be made applicable to all persons outright.

The State Government are in a better position to know the
conditions of the people, their wishes and desires and their
needs. It is therefore proper to allow each State to apply
the Law and to such extent and through such stages as the
Legislature, by Act, may provide. I know that so far as reports
are concerned the Government of Bengal has opposed this bill.
Though it was given out yesterday that in private conversation
some hon. Member was told, some individual Minister in
Bengal was in favour of the Bill, that is not the official position
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taken by the Government of Bengal. I dare say that each State has
its different problems to solve with regard to this Bill: its stage
of civilisation, its state of economic condition and various other
factors must, I believe, obtain in different degrees and in different
circumstances in the different States. My point is that for those hon.
Members who feel that this Bill is good there are a much larger
number of hon. Members who feel the Bill is not good for them.
Therefore, my submission would be to strike a via media . Let the
Bill be accepted by those who think that it is good for them, but
let them not force the Bill upon others.

Now, so far as the States are concened, the State Legislatures
would be the proper authority to apply law, adapting the application
to suit the differing circumstances of the case. Though the Hon.
Minister in charge of the Bill is enamoured of uniformity in the
laws, I think that it is a principle which should yield to practical
considerations. I submit that the State Legislatures are the
proper authority to ascertain the Actual opinion on the Bill and
the application of the Bill should also be controlled by them. To
this principle, there should be no objection. If, as is claimed, the
Bill is a very beneficial one, acceptable to the people, acceptable
to the Hindus of India, nothing could be lost by letting the State
Legislatures express their opinion. The State Governments have
their Departments through which they are in a position to know
the wishes of the people and the members of the State Legislatures
are also in a position to know the minds of the people. I therefore,
submit that the application of the Bill in different circumstances
and to different people should be left to the local Legislatures. If
this is done, then much of the sting about the Bill and much of
the objectionable features of the Bill would at once disappear and
the controversy would immediately stop. The more the supporters
of the Bill are convinced that the Bill is highly acceptable, the
more they should be ready to subject themselves to this test of
acceptance of the Bill by the local legislatures. I submit that this
amendment raises an important principle and if the claims are as
high as they are alleged then this principle should be accepted. It
is conceivable that there are corners in the States where this law
would Act adversely. There are various provisions bearing on divorce
and there are various customs in different parts of the country for
marriage and divorce. If we apply this Bill to them straightaway, that
would take away the simplified marriage and simplified divorce and
substitute complicated forms of divorce and marriage. To that extent,
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their existing rights would be affected. There are, again, people who
do not like to enjoy the rights of marriage and divorce as prescribed in
this Bill. To them also, it would be a hardship. From any point of view,
therefore, the application of this law to the peculiar circumstances of
each State must be left to the local Legislature.

Then Sir, I have been jeered and jibed at many times.
12 NooN
Babu Ramnarayan Singh (Bihar): No.

Shri Naziruddin Ahmad : That has been my privilege. I believe that
the delay that has occurred was due to two reasons, the author of both
the reasons being Dr. Ambedkar himself. First of all the Bill was sent
to the Select Committee. For reasons best known to him, it came back
from the Select committee in the form of an altogether new Bill. That led
to some controversy, which took about six months’ time. I submit that
this portion of the delay was not due to me. If I had any fault, it was to
point out the error and thereafter it was for the House to give a ruling.

Shri B. Das (Orissa) : Why apologise ?

Shri Naziruddin Ahmad: That delay was due to Dr. Ambedkar
himself. I do not blame him for this. I do not attribute any motive to him.

Dr. Ambedkar : He forgives me!

Shri Naziruddin Ahmad : Probably, he wanted to improve matters
and make matters worse.

The next reason for the delay was............

Dr. Ambedkar : I do not think any hon. Member of this House has
charged my hon. friend with dilatory tactics and I do not see why he
should indulge in an explanation which is certainly not wanted, so far
as I am concerned. He is wasting time.

Shri Naziruddin Ahmad: No, Sir. At least one word by way of
explanation is necessary. Although I might not have referred to it, the
charge has definitely been made and it goes in the proceedings to be read
even after 100 years. I submit that the next reason for the delay was that in
the Bill which was referred to the Select Committee, there were enormous
numbers of substantial changes and those matters had to be put before the
House just to argue that the members of the Select Committee had not a
proper opportunity to consider them in detail. Those controversies are gone,
but public memory is short and Ministerial memory is shorter. By a strange
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coincidence, by a strange freak of fate, the delay is attributed to
me. I think it is quite unnecessary to take it up and discuss it. So
far as this matter is concerned, as Dr. Pattabhi Sitaramayya said
on one occasion, dilatory tactics are permissible. If any Member is
satisfied that a Bill must be opposed, dilatory tactics are permissible.
He may oppose—so long as he may—fairly, and even unfairly, if
he must. I submit that I do not take recourse to this extreme step.
I believe that the Bill is a controversial one and therefore some
amount of controversy is inevitable. The controversy is embedded
in the Bill itself.

Dr. Deshmukh (Madhya Pradesh) : In Dr. Ambedkar ?

Shri Naziruddin Ahmad : Yes, of course. When the draft Bill was
circulated, the Hindu Law Commission went round the country and
collected a large number of opinions. The opinions were preponderantly
against the Bill. These very women who are supposed to be anxious
to liberate themselves through this Bill opposed the sittings of that
Commission in different places in large numbers.

Shri Tyagi (Uttar Pradesh): Clause 2 is now under discussion;
what has all this to do with it ?

Mr. Speaker : The Chair is taking care of it. But if hon. Members
want to do so, they may ; but in that case his speech will be prolonged
and may go on till tomorrow evening. Therefore, let him go on in
his own way. If he is irrelevant, the Chair will stop him.

Shri Naziruddin Ahmad : Sir, it is these interruptions which
certainly create a certain amount of difficulty. When a question is
asked, it certainly requires an answer. After all I am accustomed
to these interruptions and nothing is more acceptable to me than
these interruptions.

Sir, clause 2 is a very important one because it deals with the
application of the Code. Many amendments have been suggested
to this clause, the underlying idea of all of them being to prevent
its universal application straightaway, considering the magnitude
of the legislation, I for one feel that the house should take serious
consideration of the suggestion to proceed slowly and to adapt the
Bill to suit local conditions. If that is done, the impact of the Bill
would be more tolerable and the objections would largely vanish.

Sir, I have done.
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*Pandit Thakur Das Bhargava (Punjab): Sir, in regard to the
application of the Hindu Code to the various subjects and peoples
who come within the purview of clause 2, I have to submit for your
consideration a few words.

I agree with the previous speaker that the scope of clause 2 is very
wide and therefore, all these matters which have been submitted for
the consideration of the course are quite appropriate and should be
considered by the House in regard to application of clause 2. But at
the same time, I am of opinion that by practical considerations we are
compelled to limit the scope of clause 2 to such persons to whom the
Hindu law applied previously. I am not here to minimise the efforts of
those who think that in pursuance of the directive principles we ought
to have a Civil Code for this country. I am for it, the whole country
is for it. We should, therefore endeavour to have a Civil Code for the
whole country and I would very much like that Hon. Dr. Ambedkar
who has done so much for this country in the matter of giving us a
Constitution and bringing forward the Hindu Code which affects about
thirty crores of people will in time bring forth a new Civil Code for
the whole country.

But at the same time I do not think it is practicable to say that
this Hindu Code should be turned into a Civil Code, (an Hon. Member;
Why not ?) The question is being asked “ Why not ?”. I would certainly
submit the reason. Now, as I have just pointed out. I admire the
spirit of the previous speakers Mr. Sarwate, Shri Vidyavachaspati
and Shri Jaspat Roy Kapoor, when they want one Civil Code for the
whole country. As a matter of Act this attempt of Dr. Ambedkar in
incorporating certain principles which ought to have been the real basis
of the Hindu Code is simply laudable. This Hindu Code, according to
some, is a Code which ought not to apply to Hindus alone, because
this Hindu Code embodies principles which are not taken from the
Hindu law alone. In regard to certain principles, they are so broad
based that I should think they may eventually furnish a basis for
having a Civil Code.

As remarked by the previous speaker, marriage is certainly one
of the ten samskars. It is a religious affair. But in this Code we
have ‘got the provisions of the Civil Marriage Act also. My humble
submission is that so far as the question of Civil Marriage is concerned
it ought to have been contained in the Civil Code which we have
all in view and which will be equally good for all the citizens of

*P.D., Vol. VIII, Part II, 6th February 1951, pp. 2430-52.
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this country. Therefore, the complaint that this Hindu Code is neither
based on Hindu Law nor on any universal law is correct to a certain
extent and my view is that the principles of the Civil Marriage
Act which are embodied in the Act of 1872 should not have been
incorporated in the Hindu Code. I would, therefore, very much like
that these provisions are taken away and the Hindu Code remained
only a Hindu Code. This inter-mixing of the principles of the Civil
Marriage Act into the Hindu Code should not have been allowed.

Now, Sir, I maintain that today we cannot have a Hindu law
like the one which was propounded by our ancestors. In those days
Hindus lived in an exclusive way. The impact of civilization and
other religions had not begun so far as Hindus were concerned. Now
in every Code, in the Muslim Law, in the Christian Law, and in the
Hindu law we have got principles which are not germane to those
laws alone but which as a matter of Act have been made universal
by the impact of other forces. For instance in this Hindu Code we
have got monogamy which is a special feature of the Christian
Law. The authors of the Hindu Code want that daughters should
be given a share of the property. Now this was not known to Hindu
law, so far as married daughters were concerned for a very long
time. Of course, there is no practice or principle which has not been
experimented upon at one time or other by the Hindus.

[SHRIMATI DURGABAI in the chair]

This is a different matter. But today I think he will be a
bold man who would like to say that the principles of yore be
introduced in the Hindu Code. As the society progresses there is
also a progress of the principles. Now if anybody wants to say
that the laws of Manu should be introduced in Republican India,
I think he will be a mad man. Does any one in this House want
that no Shudra should be allowed to read the Shrutis? On the
contrary, I for one welcome the Code for the very reason that
Dr. Ambedkar is supporting it. Now all things have changed and
all values have changed. The Hindus have burnt their boats so far.
Now he will be a bold man who will come and say, “ I want that
the Caste system of the Hindus based, as it is, on birth should
be introduced in the Hindu Code”. T will have noting to do with
this Hindu Code if it is based on the caste theory. I know that so
far as the original Hindu law is concerned the caste system was
not based on birth. I challenge anybody in this house, or outside,
if he could convince me that the Hindu Law or the system of the
Hindus was based on birth. But what do we find today ? Birth
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is the real basis of caste, whereas according to the strict notions of
Hindu law and the Shastras, birth has no place in it whatsoever, we
find that Hindu society is not what it used to be. Are we now going to
introduce all those laws of Manu, for instance, that a Shudra cannot
read the Shrutis etc.? Now we have finished with them.

So far as the criticism goes that the Code is very bad, so bad that it
should apply only to Hindus, Muslims, etc., I am very sorry I have to
challenge that statement and fight it. Some of the principles which are
put in the bill are exceptionally good, so good that I would like to have
this Hindu Code. As I stated. I am not an opponent of every clause
and word in it. I want that all the good principles, which are consistent
with the principles that we have accepted in our society today, should
be passed in this House. I am opposed to certain provisions and I shall
have occasion to speak about them at the proper time. But as regards
the statement that it is so bad that it should not apply to Hindus or
Muslims, etec. I for one do not agree with that statement.

I was considering the question whether it should apply to any but
Hindus. Three or four motions have been made, by Mr. Sarwate,
Mr. Indra Vidyavachaspati and Mr. Jaspat Roy Kapoor had something
to say about it. In regard to them my submission is that, if it were
possible to do so I would have myself supported those motions. But may
I humbly ask the non-Hindus in the House if they like this proposal ?
They do not like it.

Shri J. R. Kapoor (Uttar Pradesh): The non-Hindus have already
been brought within its scope.

Pandit Thakur Das Bhargava: It is entirely wrong to suggest
that. So far as Muslims, Christians, Parsis and Jews are concerned,
it specifically say that the law shall not apply to them. Where is my
friend’s suggestion that it has already been applied to Muslims Christians,
Parsis and Jews ?

Shri J. R. Kapoor : I said non-Hindus excepting Muslims, Christians
etc.

Mr. Chairman : Let there be no interruptions.

Shri R. K. Chaudhuri (Assam) : On a point of information, Madam,
may I know whether the Hindu Law is not applicable even now to the
Muslims, Bohras and Cutch-Memons ?

Pandit Thakur Das Bhargava : My friend has anticipated me. The
present Hindu Law as we understand it does apply to many classes
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of persons. It does apply to persons who do not call themselves
Hindus. And so long they have never objected to it. So far as Sikhs,
Jains, Buddhists are concerned, it is the Hindu Law which i1s applied
to them. And it has been applied to them from times immemorial,
from the time that the British Government was established. They
have always been using it. Even Muslims have been using it.
(An hon. Member: You are excluding them). We are not going to
exclude them. This Hindu Code, according to clause 2, shall apply
to all persons who are not Muslims, Christians, Parsi or Jews. So
far as Muslims are concerned and so far as their law is concerned
we have not changed anything and we have not made any law for
them. We do not want to say that their customs as altered by the
Hindu Law do not exist.

For instance take the Punjab. We were not bound by the Hindu
Law as such, I am speaking of the villages of the Punjab. So far as
the cities are concerned, many Hindus and Muslims are governed
by the Hindu and Muslim Law. But so far as the rest of the Punjab
is concerned we were guided or dominated, or we were governed,
by custom. Custom was the first rule of decision in the Punjab so
far as Hindus, Muslims and Sikhs were concerned. Even today it
is custom which governs us. May I with your permission, Madam,
just read out the Preliminary Section of the Punjab Customary
Law by Rattigan ? it says :

“Custom in this Province is the first rule of decision in all questions
regarding succession, special property of females, betrothal, marriage,
divorce, dower, adoption, guardianship, minority, bastardy, family
relations, wills, legacies, gifts, partitions, any religious usage or

”

institution, or alluvion and diluvion .

In regard to the Customary Law of the Punjab, all the Hindus,
Muslims and Sikhs in the village areas were bound by the Customary
Law which practically was the same for all. And it has furnished
a very good basis for the Civil Code because the customs were the
same, the result was that we were wedded to the agnatic theory of
succession and all the customs flowed from that. It is difficult for the
Punjabis to accept the principle of inheritance of married daughters
because the agnatic theory is there. In fact it prevailed in Assam
also before Assam came into the domain of the Bengal High Court.
If we find out what was the source of custom, all the principles and
notions of Hindu Law which prevailed throughout the country were
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the source from which this custom grew in the Punjab and in other
parts. Not that custom is an exclusive feature of the Punjab only :
in various parts of India custom has to a very great extent altered
the original Hindu Law.

Shri R. K. Chaudhuri: I am sorry to interrupt. But may I ask
whether the Customary Law in the Punjab will over ride the clear
provisions of the Hindu Law, or what will be the position of the
Punjab later, that is, after this Bill is passed ?

Pandit Thakur Das Bhargava: So far as the Punjab Law is
concerned, I have given the source of law, i.e., section 5 of the Punjab
Laws Act. I have just read from section 1 from the preliminary
observations of Rattigan which is based on the Regulation of 1825
and section 5 of the Act of 1872, so far as Punjab is concerned.
This i1s the present Law of the Punjab unless it is altered by this
Hindu Code. This was my difficulty when I gave an amendment
to that effect: leave the Punjabees if they want to be governed by
their own custom. I have given an amendment in regard to clause 1
to the effect that Punjab should be excluded from the operation.
The reason is that from days immemorial we have been governed by
custom and we want to stick to that custom because that custom is
the mixture of the Hindu Law as well as other notions of Civil Law.

I may be excused if I just divert for a minute to the present
mentality of the Hindus, as a whole. I want to see a Hindu in
this country who can say that he is a Hindu according to the old
notions of Hinduism. The present mentality of the educated Hindus
of this country is a sort of electicism. They are followers of Arya
Samaj, Brahmo Samaj, some people have in the background of
their minds or in the inner sub-conscience, certain conceptions
which we have imbibed from Muslims, Christians and from other
religions and we educated Hindus—I can speak for myself and
some of my friends— want to have a sort of electicism. We take
the best out of every religion and begin to think that this is the
right thing and that this is Hinduism. Perhaps this may be true
of the rest of the world also. Where is a true Christian to day
who believes in the teachings of the Bible ? I can quote from the
Muhammadan Law also. Where is the true Muhammadan to be
found ? We know that the Prophet of Muhammadans married
a girl who was below the age of 14. When the Sarda Act was
passed, if hon. Members of this House remember very well,
Mr. Mohemad Ali performed a marriage in the Queen’s Garden just
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to contravene the provisions of the Sarda Act because people wrote
that the Sarda Act had made an inroad on the Muslim religion by
taking away the liberty of marrying a minor. Those persons who have
prejudices about religions may say whatever they like but to-day at
the present moment, there is no orthodox Hinduism, no orthodox
Muhammadanism and no orthodox Christianity. This is the bare
truth and therefore, I am not surprised if Dr. Ambedkar has brought
in a Bill which is consistent with the present times. Many of these
provisions look new to those who are absolutely orthodox but at the
same time, we must recognize that we have progressed too much on
the lines of modern civilization and we cannot go back. If they want
to bring back all those ideas of the past which have been practically
given up by society in general, they are mistaken. As a matter of
fact, Dr. Ambedkar has made an unconscious attempt...............

Shri R. K. Chaudhuri: We are getting more and more confused
by what the hon. Member is saying. I want to make it clear whether
the hon. Member wants that the present Hindu Code should go
to amend the Punjab Customary Law and whether in the Punjab
Customary law bigamy is banned or not. If bigamy is not banned
and if as the hon. Member wants to have the Punjab to be excluded
from the operation of the Hindu Code, may I know his views about
bigamous marriage ?

Mryr. Chairman : The hon. Member should know that he has already
made his point clear and the hon. Member who is now speaking
may be allowed to have his say and he need not be interrupted
from time to time.

Pandit Thakur Das Bhargava: I am very glad that my hon.
Friend has put a question to me. So far as bigamy is concerned. I have
made my position absolutely clear when some time back I introduced
a Bill in this House. That bill is designed to enforce monogamy in
the whole of India even as regards Muslims, Hindus, Christians
and everybody and including the Punjab. I want that so far as this
Customary law is concerned, if there are any such customs which
agree with the accepted ideals of society and humanity as a whole
or a major part of that society, then those ideals we should adopt.
I want that there should be no bigamy in the Punjab or elsewhere.
This is my humble reply. So far as the general question that he has
put is concerned whether this Hindu Code should modify a custom
or not, I am of the opinion that so far as our custom is concerned,
I want to stick to it in the Punjab, and we want to go on with that
custom.



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 856

856 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

So far as custom and other things are concerned, if my hon. Friend
has just studied the amendments which I have already given, he would
see that I want good customs in all places should remain as they are,
because I am not in favour of violently changing the law of the people
of this land in this manner in which this Hindu Code seeks to do (Hear,
hear). At the same time, I do not want some portions of this Hindu Code
to be enacted for the whole of India. Since I got an applause with a
view to pin me to something which I do not myself like, I want to make
it absolutely clear that I am not against this Hindu Code. I want that
certain portions of it should be enacted, but there are certain portions
which I do not like, (Interruption). So far as certain principles in this
Hindu Code are concerned, which are of a universal nature which will
improve the society, I want that those provisions should apply to the
Punjab and it is for this reason I am supporting this amendment. Hon.
Members have not read the amendments which I have already given.
The amendment runs thus:—

That for clause 2, the following be substituted, namely :
“ 2. Subject to the provisions of section 1 this Code applies—

(a) to all persons who are Hindus, Buddhists, Jains or Sikhs by
religion ;
(b) to any other person who is not a Muslim, Christian, Parsee or

a Jew by religion ;

(c) to every woman who married any person was not a Muslim,
Christian, Parsee or a Jew by religion ;

(d) to any child, legitimate or illegitimate, one of whose parents was
a person who was not a Muslim, Christian, Parsee or Jew by religion ;

(e) to a convert to any religion except the Muslim, Christian, Parsee
or Jew by religion.”

I want that this Hindu Code Bill as it is amended by this House and
according to my wishes should apply to the Punjab. I do not want that
so far as the Punjab is concerned the customs that we have got there
should be violently changed by this Hindu Code but consistently with
this I want to adopt such of the provisions of the Hindu Code as are
acceptable. As for bigamy it should no longer exist in the Punjab. We
want to have a monogamous Punjab.

Shri R. K. Chaudhuri: Then I withdraw my applause.

Shri J. R. Kapoor : Do I understand the hon. Member to suggest
that different portions of the country and different sections of the
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community should be permitted to pick and choose particular portions
of the Code wich are acceptable to them ?

Mr. Chairman : The hon. Member must address the Chair and he
should put the question through the Chair.

Pandit Thakur Das Bhargava: I am very glad that Mr. Kapoor
should have put this question to me. Since I also put a question to
Mr. Kapoor when he was speaking yesterday, this is tit for tat. I then
asked Mr. Kapoor when he was speaking whether he wanted that every
person should have liberty of choosing a particular clause and whether
he shall be bound or not. His proposition was that out of the Hindu Code
consisting of so many sections every individual be he a Hindu, Muslim,
Christian or Parsee or whoever he may be able to choose a particular
section to bind him and not others.

Shri J. R. Kapoor: On a point of personal explanation, I never
said that. What I said that of all portions in the Code one should be
at liberty to pick and choose any particular portion. There are different
parts relating to marriage, adoption and inheritance etc. It should be
open to one to pick and choose the part relating to marriage and say :
“I want to be governed by this chapter.” I never said that one particular
section should be accepted by one and another section by another.

Pandit Thakur Das Bhargava : I am very sorry that my hon. Friend
controverted the statement that I made. I put this question in those very
words and he replied to that question and his reply was that he would
rather like that even a particular section could be chosen. Unfortunately,
he does not remember that.

Shri J. R. Kapoor : I will refer him to the speech which I delivered
yesterday.

Pandit Thakur Das Bhargava: After reading the section I found
the very thing that I am submitting.

Shri J. R. Kapoor : I suppose it is not so.

Pandit Thakur Das Bhargava : I take it that what my friend says
is the true version.

May I humbly ask my Friend whether he wants that a person
can choose out of the Hindu Code and say that so far as marriage is
concerned he shall be found by the Hindu Law and so far as succession
is concerned, he shall be bound by some other law ? That would be
an impossible proposition for a person to say that he would be bound
only by one Chapter of the Hindu Code and not by others. The whole
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law is so interwoven and interconnected that a person cannot say that
he would be bound by one provision and not by the other provisions
in another Chapter. That is entirely a wrong proposition. Succession,
maintenance, guardianship, all these provisions are, as a matter of fact,
so inter-connected that it would be impossible to have a proposition
like that. Yesterday also when I put my question, it was with a view to
bring into relief the wrong proposition that my hon. friend was wanting
to lay down for the whole of India. According to him, a Muslim may be
able to say that he likes a certain Chapter and would be governed by
that and in respect of the rest, he would be governed by the Muslim
Law. I ask, i1s it possible, is it practicable, is it a proposition which
can be laid before the House ? I submit, not, I submit that that would
be a wrong approach to the question at issue. In fact, that is not the
question at issue.

The question of even a Civil Code, as I have submitted, is not
germane to the subject. While I admire those who want to have one
Civil Code for the whole of India, I cannot agree, and I do not think
that it would be a practical proposition to have one Civil Code for
Muslims, Christians, Jews, etc. What was the reaction of our friend
Mr. Naziruddin Ahmad ? He never agreed to that. He raised the
question of fundamental rights under the Constitution, and said that
you cannot have this Hindu Code. When it came to asking a question
of him whether he would like to be governed by the Hindu Code, he
said, “ It is bad enough for the Hindus; you want to give it to the
Muslims, Christians, etc.”. That was his attitude. I very humbly submit
that as a matter of fact, the provisions of the Constitution Act have
not been fully understood by my hon. friends who propose that this
Hindu Code should apply to Muslims, Christians, etc. I can understand
that in a light-hearted spirit. If they want to throw away the Hindu
Code Bill they may say anything in order to show the absurdity of
the provisions. But, I do not think that it is a feasible proposition to
suggest that the Hindu Code should apply to Muslims, Christians,
Parsis, Jews, etc.

Shri R. K. Chaudhuri: The principles.

Pandit Thakur Das Bhargava: My hon. Friend Mr. Chaudhuri
says, and I think he will again applaud me when I say that the
principles do apply. I quite agree that some of the principles even of
the old Hindu Law are of such a universal nature that they apply
to people of all religions, in all circumstances. So far as that is
concerned, that would be the basis of the common Civil Code. Even
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now, we have certain principles in our present law which are the basis
of the common Civil Code, like the Sarda Act, Majority Act, etc.

Reference was made to articles 25 and 15 of the Constitution Act
and some of the provisions in article 25 were even ridiculed. My hon.
friend Mr. Nazuriddin Ahmad said that he cannot make anything out
of the words “Subject to public order, morality and health” and that
they were meaningless. They are not meaningless. They have not full
meaning; not only full meaning, but are of very great significance. He
seems to have failed to realise the significance of articles 25 and 15.
It was said that under article 15, there shall be no discrimination, and
that therefore, we cannot have a Hindu Code, a Muslim Code and other
Codes. My humble submission is this. Although I would very much
like to have one Civil Code for the whole country. I submit that it is
not inconsistent with the provisions of the Constitution Act to have a
Hindu Code, a Muslim Code and other Codes. I am very sorry to say
that I have heard my hon. friends who are in favour of the Hindu
Code Bill say that so far as the provisions of Articles 15 and 25 of
the Constitution Act are concerned the provisions of the Hindu Code
Bill are not consistent. For instance. I am very sorry to submit that I
have heard even from the author of the Hindu Code Bill to say that
so far as the Constitution is concerned, there can be no discrimination
between brothers and sisters, between a male and a female so far as
the Hindu Code is concerned.

Dr. Ambedkar : Only on grounds of sex.

Pandit Thakur Das Bhargava: I am coming to that. That is one
proposition that has been put forward that on grounds of sex there
cannot be any discrimination and article 15 of the Constitution will
stand in our way. The other gentlemen, who are opposed to the Hindu
Code, also rely on articles 15 and 25 and say that there can be no
discrimination. May I humbly ask the Hon. Dr. Ambedkar, if there
could be no discrimination on the ground of sex, why he has got so
many provosions in the Hindu Code itself which discriminate between
the sexes........

Dr. Ambedkar : There is no provision which discriminates only on
the ground of sex.

Pandit Thakur Das Bhargava: This provision of one-fourth for
a married daughter and one-half for the unmarried daughter; why
is there a different succession if a man dies and a different one if a
woman dies ?
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Dr. Ambedkar : That is not anything based on sex only.
Shri Tyagi: On death also.

Mr. Chairman : I think the Select Committee report has made no
such discrimination.

Mr. K. C. Sharma (Uttar Pradesh): That article is not under
discussion now. He may come to his amendments.

Pandit Thakur Das Bhargava: As a matter of fact, even this
discrimination that the married daughter may not have a share in
the father’s property is not based on ground of sex alone, as my hon.
friend says. My submission is that it is consistent to provide in this
Hindu Code that a married daughter shall not succeed to her father’s
property. I was just now on the argument propounded by the Hon.
Dr. Ambedkar. On the question of maintenance, a wife is entitled to
be maintained by the husband. Is the husband also entitled to be
maintained by the wife ?

Shrimati Renuka Ray (West Bengal) : Why not ?
An Hon. Member : There are many such instances.

Pandit Thakur Das Bhargava : My hon. Friend asks ; * why not’,
I am very glad that she has adopted this gallant attitude. Has she
consulted her sisters ? Our Chairman does not say so. I submit that it
is a very wrong principle to suggest that on the basis of sex, equality
should be enforced in such a manner which is not consistent with
certain conditions of life. I maintain that the Hindu Code would not
violate any provision if we maintain that a married daughter does not
succeed to the father’s estate. She succeeds her husband or father-in-
law. I am dead certain that unless and until we recognise the rights
of women, unless we give them full rights, we shall be losing very
much in certain strength of character which arises only if women are
economically independent. I submitted when I was speaking at the
consideration stage, and I maintain it now that we are all committed
to that and we cannot but give rights to our sisters; we must see that
we give them full rights. The only thing that I am opposing is the
manner in which those rights are given.

So far as the Punjab is concerned, as I submitted, we are wedded to
this theory that a married daughter when she goes to her husband’s
family, she becomes a part of that family, and is the pivot of that family.
Therefore, the trouble with the Punjab is that they cannot possibly accept
that a married daughter should succeed to her father’s estate. So far as
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the other principles are concerned, we are still being governed by them
and as I submitted they are principles which would be a better basis for
a Civil Code rather than for a Hindu Code. This is not discrimination
on grounds of sex at all but due to certain conditions of life. Suppose
you pass a law to-day that all males should cook food and that females
should not; will that be right ? That will be entirely wrong.

Pandit Krishna Chandra Sharma (Uttar Prades): What is the
clause on which the hon. Member is speaking ? Is all this relevant to
the clause under discussion ?

Pandit Thakur Das Bhargava: You have maternity legislations
referred to in the Factories Act. Should all that legislation apply to
males also ?

Shrimati Renuka Ray: How is all this relevant to clause 2 ?

Mr. Chairman : Too many Members speaking at the same time leads
to nothing but confusion. I think the hon. Member now speaking may
be allowed to go on.

Pandit Thakur Das Bhargava: Those who raise the question of
relevancy, I submit, do not seem to know what is relevant and what
is not. They have all heard my friend Mr. Naziruddin Ahmad and he
covered a very wide ground and in the reply also one has to deal with
all those points touched upon. You cannot say that, that was relevant
and this is not. If what he said then was relevant, what I say now is
also relevant. Moreover, so far as clause 2 is concerned, it is a very wide
one and so the question of relevancy cannot arise in connection with
this clause. The question whether the Hindu Code applies to Muslims
or not was dealt with by Mr. Naziruddin Ahmad, and in views of that,
I find it impossible to understand how my friend Shri Krishna Chandra
Sharma—the able lawyer that he is,—can say that what I now say is
not relevant.

Shri Raj Bahadur (Rajasthan) : Sir, on a point of order, can an hon.
Member of the House take the seat of the Leader of the House ?

Mr. Chairman : The hon. Member may proceed to his own seat.

Shri Tyagi: What is the matter ? I would like to know why I am
made the target of this laughter. These seats are, after all for being
occupied by someone. I found that one was vacant and I occupied it.

Mr. Chairman : The hon. Member might have exercised his right of
freedom of movement in this; but there is no more to be said on this
matter.
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Pandit Thakur Das Bhargava: The question of equality before
the law has been raised. And various other matters have also been
raised. Articles 25 and 15 were referred to and it was stated that
the provisions of those articles are being violated, that in view of
those articles, we cannot enact a measure of the nature of the Hindu
Code. But as a matter of fact, that is not the case. I would submit
that even with the amendments now suggested by Dr. Ambedkar,
this section will not read quite well. That is why I have suggested
my amendments.

Some complaint was made by my Friend Mr. Naziruddin Ahmad
that there is an attempt to apply the Hindu Code to persons who
are not Hindus. But my humble submission is that my friend is
not correct in saying that because if my friend takes the trouble to
see to whom it applies now, he will find that it applies even now
to many persons who are not Hindus in the sense in which the
word 1s popularly understood even to-day. If you look into Gour’s
Commentary—I think it is page 165—you will find that a good many
persons who do not call themselves Hindus are still governed by the
Hindu law. It governs many who are geographically Hindus, if I may
say so. The Hindu system is not a creed. The term “ Hindu” has a
geographical significance also. Therefore, all those who are not bound
by any other special law like those of Muslims, Christians, Parsis or
Jews, they are all bound by the Hindu Law. This is no innovation
brought in by Dr. Ambedkar. He does not want that those who
are not Hindus should come under the Hindu Law. This argument
raised by my friend Mr. Naziruddin Ahmad is a wrong one. It is
not a question of conversion at all. If the Hindu law applies to a
person, he does not thereby become a Hindu. If he adopts some of
the rules of succession, of divorce or marriage of the Hindu Law, he
does not become a Hindu. And I may also say that this kind of thing
does not help us either. What is the use of increasing the number
of Hindus or Muslims ? The days of proportionate representation or
special representation are all gone. I don’t care if a man is a Hindu
or a Muslim or Parsi or Jew, as long as he is a good citizen. I do
not want anyone to give up his religion. The argument of my Friend
Mr. Naziruddin Ahmad is based on the old psychology that the
proportion of Hindu must be more, or that of Muslims must be less or
that Parsis should be more and so on and so forth. As a matter of fact
the subject matter of clause 2 is taken from the old Hindu Law. The
first part of it says that this Code shall apply to all Hindus, that is to
say, to all persons professing the Hindu religion in any of its forms or
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developments, including Virashaivas etc, But my humble submission
is that this part of the clause is redundant. If it applies to Hindus,
that is quite sufficient, and there is no point in saying that it applies
to all forms of the Hindu religion or developments of the Hindu
religion. Therefore, in my amendment. I have suggested that this
Code applies “(a) to all persons who are Hindus, Buddhists, Jains or
Sikhs by religion.”

And the next amendment is in the nature of a negative proposition.
It defines those persons who are not bound by this Code. There is
the customary law and the special law. For instance the Muslim of
the Punjab can say, that he is governed by the customary law and
not by the Shariat. Those laws which apply to Muslims are not at all
touched by this Code. Those customs are all quite safe. My amendment
says that it applies:

(b) “to any other person who is not a Muslim, Christian, Parsi or
a Jew by religion ;”

(c) to every woman who married any person who was not a Muslim,
Christian, Parsi or a Jew by religion;

(d) “to any child, legitimate or illegitimate, both of whose parents
are Hindus within the meaning of this section ;”

Part (d) T submit is redundant, When there is a child, legitimate
or illegitimate to parents who are Hindus, then there is no question.
The child is a Hindu. Not that it is wrong to say that the child is
a Hindu, but that is quite superfluous. The child of Hindus is ipso
facto a Hindu. I have, on the contrary, omitted this part and proposed
that it should apply even to any child legitimate or illegitimate, one
of whose parents was a person who was not a Muslim, Christian,
Parsee or a Jew by religion.

There is a proviso to the clause, May I humbly submit in regard to
this proviso that it was probably introduced for some other purpose. If
taken literally it would exclude those persons whom you do not want
to exclude. It would exclude all the Punjabees. The wording of the
proviso is very wide. If it is allowed to remain as it is, section 5 of
the Punjab Succession Act will come into conflict. The proviso reads:

“Provided that if it is proved that such person would not have
been governed by the Hindu law or by any custom or usage as part
of that law in respect of any of the matters dealt with herein if this
Code had not been passed, then, this Code shall not apply to that
person in respect of those matters.”
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It means that the Hindus of the Punjab will not be governed by
this Code.

An Hon. Member : What is the harm ?

Pandit Thakur Das Bhargava: The harm is this. I want the
whole of the Punjab and India to come under the Code. There
should be some uniformity in regard to our laws. I have given an
amendment that so far as our customs are concerned they should
be preserved. I have even suggested that the sections of the
Code should be relaxed in such a manner that if our Provincial
Assembly wants certain portions of the Code to be applied they
should be applied. I have gone further and said that in regard to
our customs, such as relating to succession, we should be allowed
to own our law. At the same time I do not want to be cut off from
the rest of India. In fact that is the basis of the Hindu Code. If I
had heard the speech of Dr. Ambedkar, which he made moving for
the consideration of the Bill, he said clearly that he wanted the
whole of India to be governed by this Code and that such things
as had crept into Hindu practices in their pristine glory should
be repaired. If I remember his words he said that those damages
should be repaired. I am one with him and I do not want that the
whole of the Punjab should be taken away from the operation of
the Hindu Code. I would rather like to be governed by the Code
which applies to the whole of India rather than plough my own
lonely furrow. Therefore I am anxious that this provision should
either be taken away or amended in such a manner so that these
persons may not be excluded.

If my amendment is accepted sub-clauses (3) and (4) need not be
there at all. According to me all those persons to whom the present law
applies do come under these five categories which I have mentioned
in my amendment. My amendment really seeks to attain the very
same object which the Mover of the Bill has in his view. Only the
wording is different. But I agree with him that so far as the scope
of the Bill is concerned it should be extended to all those persons to
whom the Hindu Law at present applies and only Muslims, Christians
and Jews should be excluded. It is not that I want their exclusion
for any purpose but for the purpose that those people themselves
would not like to be governed by the Code. If they think that they
would like to be bound by the Code let them pass a resolution or
make a proposal to that effect. I want that the Hindu Code should



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 865

DR. AMBEDKAR AND THE HINDU CODE BILL 865

be the real basis of the Civil Code. I do not want that such principles
should be introduced in the Code which will not accord with the
principles of the future Civil Code.

In regard to adoption I submitted then and I submit now too that
the customary adoption in the Punjab is based on the Civil Code. It
does not have any real significance.

Mr. Chairman : Would the hon. member like to continue his speech
after lunch or finish now in another five minutes ?

Pandit Thakur Das Bhargava: I would like to continue after
lunch.

The House then adjourned for Lunch till half-Past Two of the Clock.

The house re-assembled after Lunch at half-Past Two of the Clock
[MR. DEPUTY-SPEAKER in the Chair]

Pandit Thakur Das Bhargava: Sir, when we adjourned I was
speaking on the provisions of adoption contained in this Code. I was
submitting that in view of the fact that many Members of the House
desired it there should be a Civil Code instead of a Hindu Code, I
was submitting that certain provisions relating to adoption under
the Hindu Law have been modified by custom. The present position
is that this old system of adoption has to a very great extent been
modified and now many notions of a character, not strictly religious,
have crept into the very idea of adoption. The old idea that by adoption
an adopted person becomes the son of a person adopting, has to an
extent faded away. In the Punjab, so far as adoption is concerned,
according to custom any person can be adopted without any ceremonies.
It is in the nature of the old Roman nominees system that an heir
is appointed in the Punjab for carrying on the name of the family so
that a person older than oneself can be appointed an heir and so such
ceremonies are required as are required under the Hindu system of
adoption. Moreover, even the incidents of that relationship are a bit
different from the incidents which we find in regard to the system of
adoption under the Hindu Law.

Shri Tyagi: In the Punjab your son can be elder to you in age ?

Pandit Thakur Das Bhargava : In fact, the question which my
friend is asking is really not germane. As a matter of fact, when I
gave the conditions under which a person could be appointed an heir,
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an heir is appointed—a son is not created by the Act of appointment of
an heir. That is the difference. Under adoption the adopted son carries
on the name of the family, perpetuates the name of the father and
that is the way in which the family continues. In Punjab the family
continues in another way. An heir is appointed and he carries on the
name of the family, so that it is not true to say that in the Punjab
the customary appointment or adoption of an heir is tantament to
creation of a son. Whether that is not there, under the Hindu Law the
underlying idea was that a son was created by adoption, so much so
there was a rule in the Hindu Law that the son of a lady who could
not be married to the father could not be adopted and therefore there
was some sort of ban against a daughter’s son so far as adoption was
concerned.

Now, under the provision of the Hindu Code it is necessary that
for adpotion a man should not be married, that he must be less than
fifteen years of age. These incident will not find favour in the Punjab,
this provision will be too much to tamper with the custom of the
Punjab which does not contemplate any restriction as regards age or
ceremonies or other restrictions which are irksome.

Shri Tyagi: Because the son is a man to the father in the Punjab.

Pandit Thakur Das Bhargava: The child is the father of man
in the whole world. So even now in the Punjab there is the custom of
appointment of an heir which is akin to adoption. My subcription is
that Dr. Ambedkar has been kind enough to those systems of law which
have been prevalent in the South, for instance, the marumakkathayam.
Arrange the Code in such a way that there is no violent conflict for
those who follow different customary laws in the matter of marriage,
adoption etc. and see that their systems are allowed to continue. This
Code goes to the root of the Hindu Law in certain matters. So far as
they are wholesome we are prepared to accept them but in so far as
there are violent changes which conflict with the notions of the people,
I would very humbly submit to Dr. Ambedkar that where he considers
the provisions of the Code at a later date he will be indulgent enough
to see that there will be to violent conduct. I know when he introduced
this Bill he was pleased to say that he would try to see his way to
accommodate and would be prepared to accept certain amendments
which partake of the character I have narrated above.

In regard to two matters—the question of adoption and the question
of inheritance of married women—I must submit there will be such a
violent conflict with the notions of the Punjabis in these two matters
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that they will not be prepared to accept the provisions of the Hindu
Code. Even if it is forced down their throats, I submit there will be
such a revolution in the society—I said on the last occasion that there
will be revolt; there will not be revolt because we are too strong.
There will be revolt in our minds and we will certainly not accept
a custom to be forced down our throats that we cannot digest. One
effect of such a step will be that when the father dies, since you
are giving the father the power to make his will in any manner be
pleases, the result will be that there will be forced wills by virtue
of which the daughter will be disinherited. I am not against the
inheritance of the daughter as such. Where you can have it, where it
is in consonance with the ideas of the people, have it by all means.
There is nothing objectionable in it. But the only point is that it
is not expedient to have it in some places where it is not wanted.
In the Punjab the daughters do not enjoy such a position that you
can say that they do not get anything. I know that in Madras and
other places the daughters are not treated so favourably, perhaps,
as in the Punjab. In the Punjab at the time of marriage so much is
given to the daughter in dowry. If you go to any wedding function
in the Punjab—to the rich man’s place—you will find the dowry
consists of thousands of rupees. So far as self-acquired property of
the father is concerned, since the last 50 years our High Courts have
made a change. Before 1909 the daughter did not even get a share
in the self-acquired property of her parents. Now if there is no son,
the daughter succeeds to the self-acquired property among all the
people. But I do regard that this is not sufficient justice with the
women of our country. I want that so far as the unmarried girls
are concerned they may get as good a share as the son does—I do
not want to give her just a half. So far as the married daughter is
concerned I want that she should be entitled to inheritance, along
with her husband, to her father-in-law’s property. That is to say, as
soon as a marriage is performed, the husband and wife must unite
their properties also and you can frame rules by virtue of which a
married lady gets full rights of property.

I do not want that the ladies of this country should not get full
rights, but I do not understand why a lady should get a right in her
father-in-law’s property as well as in her father’s property. To that
I object. I want that our notions of society and family should not
be rudely shaken. At present, the son is the pivot of the family. He
continues the family. The woman goes to another family and becomes
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the nucleus of that family. Let this contiune. Unless and until our
whole notion of society changes, my humble submission is that we
should not change it abruptly, because this change will be great
that ultimately the ladies will lose on both sides. At the time of
marriage, the sons will say, “Why give her so much dowry ? She is
going to get inheritance”. At the time of the inheritance, the father
will fall on the lap of the sons and they will get some deed or will
by which the daughter will be deprived. Both ways, the woman
will get nothing. This will not be a fair way of treating women.

When you ask us, the people to whom this Bill will apply, I
would certainly submit that if you want to have this Code in such
a manner that you do not respect our wishes and our customs
which have been in existence for the last several centuries, if you
want to create such a conflict, then ultimately we shall have to
say, “ You kindly leave us to our own fate”. This is my humble
submission. Though I am in favour of the good provisions of this
Bill, T would very humbly request Dr. Ambedkar and those others
who are very much in favour of it to kindly see that our wishes in
this matter are respected and we are allowed to have such customs
or such provisions of the law as the majority of the people in our
particular province want. This is, in essence, what we have given
an amendment about in regard to Part I of the Bill.

Shri Tyagi: How will the majority view be obtained ?

Pandit Thakur Das Bhargava: In the Punjab, the majority
view 1s clear. You go to any village or town and ask any person
who will be affected by the Bill; he will tell you exactly what I
am submitting today. There is absolutely no difference of opinion,
so far as Punjab is concerned. Therefore, my humble submission
is that while you apply this law to Punjab—and I wish this law
to be applied to Punjab— you apply it with these reservations.
This law is not bad, it is entirely wrong to suggest that there is
anything inherently wrong about it. There is nothing wrong about
it. We have lived for so many centuries and we must repair the
damage done to our nation. Therefore. I am entirely in support of
this Bill, but if the notions and customs which are widely prevalent
among the people and which are very delicate are upset, there
will be such a great amount of litigation in the Hindu society.
Every family in Punjab will be affected. There will be nothing but
litigation. You are, in deference to public opinion bringing in a
provision of the Partition Act. What will be the result ? On every
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death, the question will be : “ Let us see how we evaluate the property
of the father”. The property will be evaluated and the sons will not
have sufficient funds to buy off the daughter’s share and trouble will
ensue. I am speaking from my experience as a lawyer for more than
forty years.

Pandit Krishna Chandra Sharma: You have been working in
the criminal courts.

Mr. Deputy Speaker : Hon. Members will address the Chair.

Pandit Thakur Das Bhargava : I for one have very great regard
for my friend, who is also a criminal lawyer. All the same, my notions
of a criminal lawyer are quite different from his. I have been practising
on the criminal side as well as the civil side, but I take pride in the
fact that I am a criminal lawyer. At the same time, I do not go about
with my eyes shut. If a criminal lawyer is true to the description which
my friend has in mind, he should know what is passing on in society.
As a criminal lawyer, my friend should know what is passing on in
and around Meerut, and when I am speaking about Meerut—I do not
know what my friend’s personal notions are—I know the conditions
in Meerut and I know also that they are not very different from the
conditions in Hissar and Rohtak. Therefore, when I speak for Punjab,
I also speak for my Friend and Meerut side, because in olden times
Meerut was a part of this side of the Punjab.

Pandit Krishna Chandra Sharma : For my friend’s information,
I may say that Hissar is famous for bulls while Meerut is famous for
COWS.

Shri Tyagi: May I know what have bulls and cows to do with the
Hindu Code ?

Mr. Deputy Speaker : Hindu Code relates to marriage, you see.

Shri Raj Bahadur: May I know whether cock and bull story is
permitted in the House ?

Mr. Deputy Speaker : Order please.

Pandit Thakur Das Bhargava: When you refer to the question
of marriage, I must submit that the introduction of the principles of
civil marriage in this Hindu Code is another point which must be
considered specially by this House. If this is a Hindu Code, why bring
in the civil marriage ? I want that the provisions in regard to marriage
may remain as they are. There is no use repeating them here. If you
want to make a Hindu Code which will not apply to other people
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like Musalmans etc. then do not bring in civil marriage here. If any
Hindu wants to marry in that manner, he will marry according to
the civil contract to which the Muslims, Christians and everybody
has recourse. That is our joint Civil Code. Therefore, my humble
opinion is that this affair of the civil marriage should not be
included here.

I do not want to refer to all the provisions of this Bill. I have
spoken because I thought that we should at this stage define our
attitude and tell Dr. Ambedkar what we feel about this Bill and
what 1s perhaps the general feeling in the country. This Bill is
not bad, and since we have decided that we should proceed with
it, we may pass such provisions of the Bill as are good. In regard
to those provisions. I do not want to stand in the way or adopt an
attitude which smacks of dilatory tactics or which shows that we
do not want the Bill to be passed. I want to make this point clear
because it may be in the minds of many people that those persons
who make long speeches do not, as a matter of fact, want this Bill
to be passed. That is entirely wrong. So far as I am concerned. I
want the Bill to be passed but I want those who are very much in
favour of it to kindly see that such provisions are not passed as are
in very great conflict with the notions and customs of the people.

*Sardar Hukam Singh (Punjab): Sir, I sympathise with the
attitude of my hon. Friend Pandit Thakur Das Bhargava. What I
understood him to say was that he wishes the Code to be passed
but he does not wish that it should apply to him and the other
people in his part of the country, Really, I have the same thing
to say. I also wish that the Bill be passed, but that it should not
be applied to me. I wish I could have made a similar motion and
it should not have smacked of a particular community but what
I found was that the application of the Code was not to certain
territories but to certain communities. Therefore, I thought it fit
to move this amendment that it should not apply to the Sikhs.

Sir, I am not one of those who wish the society to stagnate. I
believe in progress and I want to move with the times. I can claim
that the Sikhs are a progressive section of the society. But why I
do submit to the House that the Sikhs should be excluded from the
application of this Code is because it contains certain provisions
which are offensive to the customs and usages that we have been
following for so many centuries.

*P.D. Vol. VIII, Part II, 6th February 1951, pp. 2452-62.
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Panditji made a reference to the proviso to sub-clause (2) of Clause 2
which reads :

“Provided that if it is proved that such person would not have been
governed by the Hindu law or by any custom or usage as part of that
law in respect of any of the matters dealt with herein if this Code had
not been passed, then, this Code shall not apply to that person in respect
of those matters.”.

What I understood him to say was that perhaps this might save the
custom and usage prevalent in the Punjab. But I differ from him, because
sub-clause (2) reads:

“This Code also applies to any other person, who is not a Muslim,
Christian, Parsi or Jew by religion;”

and read with this sub-clause, the proviso does not refer to the custom
or usage of the Hindus or Sikhs. Therefore, in my humble opinion this
would not save the custom or usage and I, therefore, do not entertain
his hope.

Pandit Thakur Das Bhargava: I never said that this proviso would
save our customs or usage. What I meant was that if it is proved that
we are not governed by the Hindu Law—the words are, “ provided that
if it is proved that such person would not have been governed by the
Hindu Law”—Punjabis would not be covered by this proviso. But our
customs and usage will not be saved. It applies to all the Hindus. What
I meant was that, as a matter of fact, our customs and usage should
be saved by another provision which should say that we are allowed to
be governed by our own customs, etc. But this proviso will introduce a
certain amount of uncertainty.

Sardar Hukam Singh : Sub-clause (1) of Clause 2 definitely lays
down that the Code will apply to Hindus, Buddhists, Jains, Sikhs and
also converts to Hinduism.

Therefore, so far as I am concerned, there is no ambiguity at all. Be
that as it may Panditji no doubt agrees with me to this extent that our
custom and usage would not be saved at any rate.

Sir, if a uniform Code had been attempted for all the citizens of
India, then perhaps I would not have stood up and raised this objection,
even if I had been called upon as a Punjabee to make some sacrifices.
I would have made sacrifices in the hope that if we can grow up as
a united nation, as one people, certainly some sections will have to
make some sacrifices. But that is not the object here. No attempt is
being made to weld all people into one nation by this Code. There
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is discrimination between one community and another. Therefore, I
think I am perfectly justified in opposing it.

I should however make it clear here that so far as some Chapters
of this Bill are concerned, I am in complete agreement with them. I
am only opposed to three portions of it. If different parts had been put
before the House separately, certainly I believe that most of it would
have been passed without any controversy. But as it stands we have
to take them as a whole and, therefore, I stand up to oppose them,

because I cannot permit them to be passed without my voice being
heard.

The provisions to which I am opposed are (1) those relating to
marriage and its dissolution by divorce, (2) adoption and (3) inheritance.
(An hon. Member: What is left then ?) Much remains even then. It has
been said by Panditji that it applies to those persons who were already
governed by Hindu Law. This is correct. But if we have consented to
be governed by Hindu Law, that does not necessarily mean that we
should be compelled to revolve round the wheel even though it goes
into foreign spheres and borrows certain things from other religions
and other laws simply because I have once been dragged into it. I
should not be compelled to revolve round it, though it does not remain
within its own sphere.

Then again, Sir, there is a misconception. The Hindu Code Bill
says that the Sikhs are governed by Hindu Law. Now section 5 of the
Punjab Customary Law—which has already been quoted by my hon.
friend Pandit Thakur Das Bhargava says:

“ Custom 1in this province is the first rule of decision in all questions
regarding succession, special property of females, betrothal, marriage,
divorce, dowery, adoption, guardianship, minority, bastardy, family
relations, wills, legacies, gifts, partitions, any religious usage or
institution, or alluvion and diluvion.”

Now I ask : When I am governed on all these subjects by customary
law, where is the Hindu Law that governs me ? I find that there is
one subject that is not put down as such, namely, maintenance with
which this Hindu Code deals. It is not put down in the Customary
law that I am governed by the usage on that subject also.

I was submitting that I have three subjects on which I have certain
objections and the Sikhs do not wish that they should be
forced to be governed by the Hindu Code that is being
proposed here in respect of them. First I referred to marriage and the
dissolution and divorce connected with it.

3 p.m.
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[MR. SPEAKER in the Chair)

Sir, so far as the Sikhs are concerned they have a very simple form
of marriage. We might call it sacramental or dharmic marriage. It is
known as Anand marriage. It 1s a simple and secular form of marriage.
The couple sit down in the presence of the Guru Granth Saheb, they
take a vow that they will remain united for ever—so long as they are
alive, of course—and prayers are offered. Of course I might be confronted
with this that this would be covered, and that it is not touched by the
Hindu Code. But there are some implications which I am afraid would
really affect me. There are certain degrees of relationship which are
prohibited from marrying each other and these are strictly observed in
all civilised societies. But so far as our society is concerned the list is
not very large. Marriage between cousins has often been allowed. There
have been many instances of marrying father’s sister’s daughter or
mother’s sister’s daughter and they have not been considered as within
the prohibited degree. And I tell you that you are driving your society
towards that direction. We are far ahead of you. You are coming to that
way. Do not be surprised at that. Now that you are proposing to give a
share to the girl you are sure to come that way. You will have to march
towards that direction.

An Hon. Member : What about Sikh Jats ?

Sardar Hukam Singh: What I am submitting relates mostly to
Sikh Jats. The custom that I am talking of prevails mostly in Jats and
Jats observe that. Ninety per cent of the Sikhs are agriculturists and
live in villages.

I was asking now that you propose to pass this legislation, by which
the daughter shall have a share. Here I might make my position clear
and nobody need feel perturbed. I am for a share for the girl. I am not
opposed to it. But when you proposed that, you will have to take the risk
that this long list of prohibited degrees shall continue diminishing and
shall contract as time passes. I suppose the present list is not as long
as it used to be under the strict Hindu Law. And it is sure to contract
as time passes.

Shri Tyagi: It will come nearer home.

Sardar Hukam Singh: Surely. You cannot keep the two things
apart. When you take this from the Muslim law you will have to permit
cousins and other near relations to be outside the prohibited degrees.
There is no doubt about it. Be prepared for it. You will have to march
near it. You cannot keep away from it.



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 874

874 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Now that you are asking me to come in, that I should have this
dharmic marriage, the implication would be that these prohibited degrees
would be there. While there is freedom for me to marry such relations
as I have described, this would create a ban on me. And it would not
be only for the future. There have been so many such marriages and
all of them would be invalid. Though you have provided in clause 21
that I can get my marriage, my dharmic marriage, registered as civil
marriage, but think of the instances and their number. We shall have
to run to the courts or to the Registrar to get them validated. Do you
want me, an old man, to get my marriage registered now ?

Dr. Ambedkar : Do you want to marry again ?
Mr. Speaker : Order, order.

Sardar Hukam Singh : This Code would create a doubt because the
girl that I might have married might, according to you, be within the
prohibited degrees. What would happen then ? I enquire from the Hon.
Minister what would happen to that marriage.

Shri Tyagi: And to your children also.

Sardar Hukam Singh: Yes, certainly. They will be “illegitimate”
unless I get my marriage registered as a civil marriage now, at this age !
And the Hon. Minister wants all those persons now, at this advanced
age, to run to the Registrar and get their marriages registered as civil
marriages.

Shri Tyagi: As he has done himself !

Sardar Hukam Singh : Then again there is a marriage that is usually
known amongst the agriculturists of my part as karewa marriage or
widow’s marriage. No distinction is made in the present Code as regards
that. What will happen to that marriage, because we will have either
the sacramental or dharmic marriage or the civil marriage— nothing
beside it. The simple manner in which the karewa marriage is performed
might look peculiar to some hon. Members here. There is no ceremony :
it is a secular institution altogether.

The man and the would be wife sit together, a chaddar is spread over
them and sweets are distributed and they become husband and wife. I
do not think, Sir, the Hon. Minister can point out to me any provision
by which such marriages would be recognized. He is making this Code
more cumbersome. . . .

Pandit Thakurdas Bhargava: If it is a bigamous marriage then
difficulty will arise.
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Sardar Hukam Singh: May I enquire with your permission from
my hon. Friend what form of marriage would that be. Would that be a
Dharmic marriage without any ceremony. (Interruption) I do not agree
with him and that would not be a dharmic marriage. Anyhow, I do not
want to enter into a controversy here.

I come to my next point, that is, adoption. What I am going to say
might look somewhat surprising to some of my hon. Friends and in
this respect also I claim that we are much in advance of the rest of the
country, so far as this adoption is concerned.

Dr. Ambedkar : You are always in advance of everybody.

Sardar Hukam Singh : I will tell you just now and then you would
agree with me that we are much in advance on that subject too. As
has been just pointed by my hon. Friend, Pandit Thakurdas Bhargava,
it is the customary appointment of a heir. It has nothing to do with
religion. There is no horror of incest. We are not eager to create sons
to offer us pindas.

Shri Hussain Iman (Bihar): Are there Pindas?
Mr. Speaker : Let him proceed further.

Sardar Hukam Singh: We do want that we might have a heir to
succeed to the property.

Dr. Ambedkar : Why do not you allow the property to go to the State ?

Sardar Hukam Singh : Then it might go to the Hon. Minister and
that we do not want to do. Therefore, this is a most secular institution.
There are no restrictions as to the age, caste or any ceremonies. A simple
declaration is there and perhaps it was observed, last time too I made a
remark that a man can adopt another older than himself. The adopter
might adopt a man of his father’s age. There is no harm in that; he
might be married and he might have several children. This institution
you would not find anywhere. I fail to understand, Sir, if all these usages
and customs are effaced, what is going to happen to these institutions,
to these customs that we love very much, these traditions to which we
have been accustomed for so many centuries.

Then, Sir, I would cite another peculiar instance, which might interest
some of my hon. Friends and I invite the attention of the Hon. Minister
particularly to this point.

Mr. Speaker : The hon. Member may proceed with his speech.

Sardar Hukam Singh : I wanted the Hon. Minister to pay attention
to a subject which is very interesting.
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Mr. Speaker : Order, order.

Dr. Ambedkar : I have been asked to introduce the Gandharva
marriage. It was that which I was discussing.

Sardar Hukam Singh: I have no objection if our Chief Whip
wants it. Then, Sir, I was submitting another interesting thing
about adoption which the other parts of the country perhaps do
not know altogether. I know of instances where girls have been
adopted. They have been made heir to the property and they have
succeeded. Custom has allowed them and recognized them. I humbly
request you Sir, to say whether with the introduction of this Code,
all these traditions, all these customs and usages are going to be
thrown away to the winds. Is the society that has been built going
to chaos now ? I believe that the laws should reflect the stage of
advancement of society, the progress that it has made, not that
a target be fixed and then the society be pulled up to reach that
target. It was tried in Turkey but it failed there also. I request
this Government to go slow. There must be cases on the extremes
on both sides and I believe there are hardships now in certain
cases, but you cannot avoid this. There would be such cases even
if this Code is passed. I again stress that ‘adoption’ is a very old
institution which is so dear to us and we cannot afford to lose it
even though this Code may be passed.

Then the third thing to which we have serious objection is about
inheritance. As I observed a few minutes ago I am not opposed to
give a share to the girls. I rather believe that this discrimination is
only on account of the sex, that she should not get an equal share.
It was remarked that it is not only on sex, but I think it is only
on sex that she is not being given an equal share with her brother.
Otherwise, there is no reason if they are off-springs of the same
parents. I ask, why she should not have an equal share. I say on
that ground alone, she must have an equal share. My objection is
not on that account. What I submitted last time as well—perhaps
it was on the 14th December 1949—that I would prefer that she
should have an equal share in her parent’s property so long as
she 1s unmarried and she should have an equal share with her
husband as soon as she is married, in her father-in-law’s property.
She must have a share. This should not disturb the present society
and structure. We have pecular circumstances. I believe this Code
would not apply to lands but certain. . . . . .
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Pandit M. B. Bhargava (Ajmer): It will now. The official
amendment is there.

Sardar Hukam Sing: Sir, Punjab is a State of small holdings.
Already they are uneconomic. Another thing is that we have smaller
number of females than males in the Punjab.

Dr. Ambedkar : Therefore, their value is great.

Sardar Hukam Singh: Yes, Sir; you are going to increase their
value but not to look to other things. That value can be, I should say,
adjusted. As I said the number is already fewer. It is well-known that
some time back people did not like that they should have sons-in-law
and there were female infanticides. I tell you honestly and not as an
argument that you would encourage that again, if you give a share,
because that land-holder feels that he has already got an uneconomic
holding, a pair of bullocks and a cow. It is not possible for him to part
with those animals which are so essential for his cultivation. It is no
answer to say that if a father had another son, how could he have
dealt with him, he must have got a share. We are insisting that there
should be a definite list of prohibited degrees, and we want to give
the daughter in marriage outside that list. That is to say, a stranger
would be brought in. He would not live there; he cannot associate
himself with the environments. What he would do is to part with his
share as soon as he marries the daughter. There are dissensions in
every village; there are parties in every village. The friends would
not buy the property; but the share would be sold to the enemy. This
would create quarrels, murders and affrays.

Shri Tyagi: He is right.

Sardar Hukam Singh : I pray, kindly, do not bring this into the
Punjab. Otherwise, you would create confusion and disorder there.

Shri Syamnandan Sahaya (Bihar): What fault have the other
provinces done ? Why not plead for them also ?

Mr. Speaker : Order, order; let us proceed.

Sardar Hukam Singh : I thought that if I advocated their cause,
somebody might question my authority and representative character.
Therefore, I confine myself to my own province, and particularly my
own community. Otherwise, just as I said at the beginning, I wanted
that I should represent the whole of my province; I feared that I
might be questioned.
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I was submitting that that would create confusion and disorder and
the whole society would be upset. That is not what is intended by this
Code. That would not be progress; that would not be advancement, but
would be rather a retrograde step. Therefore, so far as we are concerned,
do not pull us back. Let us go on. You should consider us to be in the
vanguard and follow us as we go further. That would be better perhaps
for us, for the whole country and for all concerned.

There is another thing that I wanted to submit.
Shrimati Durgabai (Madras) : Sir, may I ask a question ?

Mr. Speaker : It would be better that the hon. Member is allowed
to go on without these arguments and counter arguments, if we really
want to progress with the matter. All that I would earnestly appeal to all
the Members is to be very attentive to the arguments advanced instead
of putting questions at each stage. It is better that hon. Members hear
all what a gentleman has to say and then advance their arguments. I
am going to give full chance to all people who want to speak.

Shrimati Durgabai: I am just asking a question, Sir,....

Mr. Speaker : Whatever that may be, let us allow the members to
have their say. Otherwise, there are these interferences, these attempts
to draw replies—I am noticing it, there are constant interferences
notwithstanding my appeals not to interrupt—with the result that not
only is the link of the speaker’s argument broken, but more time is
taken, and I do feel that even the seriousness of the debate is being
lost. We are here legislating on very vital matters. Let us, therefore,
seriously and anxiously hear whatever every member has to say, instead
of passing remarks or putting questions, just by way of explanation or
drawing explanation on particular words. Let us be patient with the
speaker.

Sardar Hukam Singh : Then, Sir, I come to my last point, and that
is rather painful. I want to bring it to the notice of the House that the
Sikhs have already certain apprehensions; some might say that they
are unfounded. Whatever it may be, we have this apprehension that
there is an attempt to absorb the Sikhs and efface their traditions and
culture. . . .

Several, Hon. Members : No. no

Sardar Hukam Singh: . . .usage and custom. They have certain
grounds. They have always complained that they have not been fairly
treated. One instance that they have cited is that while it was being
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announced that they are an integral part of the Hindus, when
the President had to make an order about Scheduled Castes they
were kept at a respectable distance. Under a recent Order of the
President 34 castes have been declared as Scheduled castes provided
they profess the Hindu religion. Only four castes, and that at the
expense of all the safeguards that we wanted were allowed to be
classed as Scheduled castes if they profess the Hindu or the Sikh
religion. We have that complaint that whenever there is a chance to
confer some benefit, then, we are not included or brought near and
we are kept at a distance. But when there is nothing to be given,
but only these usages and customs and traditions are to be effaced,
we are offered an embrace, an empty embrace that might, rather,
I should say, not be pleasant to us, because we love these customs
and these traditions. We have adhered to them for a very long time.
Therefore, I pray in all earnestness that we might be excluded from
the sphere of this Bill.

Pandit Thakur Das Bhargava: With your permission, Sir,
I want to put a question, in respect of the last point of my hon.
Friend. Is it not a fact that the Sikhs themselves came to Sardar
Patel and agreed that only these four castes should be included
among the Scheduled Castes and no others ? If that is true, if that
is according to agreement, my hon. Friend is not entitled to raise
this grievance here.

Sardar Hukam Singh : It is a long subject. The Revered Sardar
himself put in these words that these four castes could only be
acknowledged, if the Sikhs gave up all the safeguards that they
wanted. It was at the sacrifice of those things that these four castes
were acknowledged, and they too only in two provinces, the Punjab
and the PEPSU. They are not Scheduled Castes in other provinces.

Pandit Thakur Das Bhargava: That is according to the
agreement.

Sardar Hukam Singh : No.
Mr. Speaker : Dr. Ambedkar.

Shri T. N. Singh (Uttar Pradesh): Is Hon. Minister’s speech
going to be in reply ?

Several Hon. Members : No, no.

*Dr. Ambedkar: Sir, I propose first to deal with my own
amendment before I deal with the other amendments that have been
tabled to this clause.

* P.D., Vol. VIII, Part II, 6th February 1951, pp. 2462-73.
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It will be seen that in the amendment which I have moved there
are three specific points. The first point is that I propose to omit
the word professing which occurs in sub-clause (1). The reason for
omitting this word is that it has been felt that probably today as
the Hindu society is composed, there are people who are Hindus,
but who do not profess the Hindu religion in the theological sense in
which the word ‘profess’ is used. In former times one could give the
illustration of the Brahmo Samajists in Calcutta or the Prarthana
Samajists in Bombay, two sects which were formed from out of the
Hindu community, which openly declared that they did not profess the
Hindu religion. As my friend Pandit Thakur Das Bhargava observed
in the course of his speech there are many Hindus to-day who, so
far as religion is concerned, prefer to adopt an eclectic attitude. They
like to have something from some religion which appeals to them,
and to that extent they are prepared to abandon the religion of their
ancestors. If, therefore, the word “profess”. remained in this context,
it would be open for anybody to argue that unless it was proved that
a particular individual was a professing Hindu this Code would not
apply to him. That certainly is not the intention of the Code. The
intention of the Code is that it should apply to every person who
belongs to the Hindu faith. I prefer the use of that terminology and
it is therefore, to do away with any such ground for an objection
founded upon the word “profession” that I propose to delete it.

My second amendment relates to clause (d). Clause (d) as it stands,
says that this Code shall apply to a convert to the Hindu religion.
Now, as the house knows, we are using the words “Hindu religion”
in a very broad sense; not in the limited sense in which it would
apply to a person who believed in the Vedas, who believed in the
infallibility of the Vedas, who believed probably in the Chaturavarnas,
and who also believed in the performance and the sanctity of the
yagnas as a means of salvation. We are using the word in a large
sense, to include also Buddhists, Jains, Sikhs etc. who do not believe
in these dogmas. Consequently, if clause (d) remained that the convert
who is referred to in sub-clause (d) is the convert only to the Hindu
religion in the limited sense of the word. In order to do away with
that contention. I propose to use the new phraseelogy—“convert to

2

the Hindu religion, Buddhist........ and so on and so forth.

My third amendment deals with the deletion of sub-clause (4). As
the House will realise, this sub-clause (4) did not exist in the original
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Bill as it was placed before the House at the time of the first reading.
This clause was introduced in the course of the proceedings of the
Select Committee. The idea of those who sponsored sub-clause (4)
was this. It was their view that since the intention of the Code was
to bring all Hindus under all denominations under the purview of
this Code, there was no purpose in setting apart those Hindus who
had already performed their marriages under the Special Marriage
Act of 1872. It was for that reason to make the Bill all inclusive,
that this sub-clause (4) was brought in. I have however found that
there is one point which was, I am sure, not present to the mind of
the Select Committee when they introduced this clause. It i1s quite
obvious that if sub-clause (4) remained and it applied to persons who
were married under the Special Marriage Act of 1872, they would, in
the matter of succession and inheritance be governed by the present
provisions contained in this particular Code. Now, anyone who is
aware of the provisions contained in the Succession Act with regard
to inheritance and the provisions contained in this Bill will have
no doubt that so far as women are concerned, the provisions of the
Succession Act are far more liberal than the provisions contained
in the present Code. It does not, therefore, seem right that people
who have already married under a particular law and have on that
account, become entitled to the more liberal provisions contained
in the Succession Act should be dragged down and brought under
the present Code which as I said, contains provisions relating to
inheritance which are somewhat illiberal as compared with the other
provisions. It is for that reason that I propose that sub-clause (4)
should be omitted.

Now, Sir, I will turn to the points made by the critics of clause (2).
Examining the amendments that have been tabled, I do not find
any difference between myself and my friend Pandit Thakur Das
Bhargava. His amendments is, more or less, the same as those
contained in clause 2. I will presently explain why I have in my
draft, named certain communities which he thinks is unnecessary.
With regard to the other amendments, one can see that there are
really three points which the amendments seek to make. One is
this that there is no necessity for a Hindu Code at all. What is
necessary is a Civil Code applicable to all citizens. That is one
point, of view which is adumbrated in the amendments. The
second is that this very Code which is placed before the House
and which, according to its terms, is intended to be confined to the
Hindu community should be made applicable to non-Hindus, such
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as Muslims, Parsis, Jews, Christians and so on. That is to say, it should
itself be regarded as a Civil Code, and the third suggestion is that the
application of the Code should be voluntary. It should be a matter of
choice either for any particular citizen or any particular member of
the Hindu society to go before a magistrate and to register his will
that he would like to be governed by this particular Code. In no other
circumstances should this Code be made applicable in this country.
And I believe there is one suggestion—I forget now the author of that
suggestion—that this Bill should not come into operation except on
a referendum to be taken after the elections or something like that.

Pandit M. B. Bhargava : That comes up later.

Dr. Ambedkar : Somebody said that, I cannot recall who.
Shri J. R. Kapoor : He intends to say so later on.

Dr. Ambedkar : Yes.

Now, I must say that I am very very much surprised to see some
of those who until yesterday were the greatest opponents of this Code
and the greatest champions of the archaic Hindu Law as it exists to
day should come forward and say that they are now prepared for an
All-India Civil Code. There is a proverb that a leopard does not change
its spots and I cannot believe that those leopards which have been
pouncing upon this Bill every time I came before this House have
now suddenly so reformed their mentality as to become revolutionary
enough to accept a new Code altogether. If they want a Civil Code, do
they think that it will take very long to have a Civil Code ? Probably
the underlying motive why they have made this suggestion is this.
As it has taken four or five years to draft the Hindu Code they will
probably take ten years to draft a Civil Code. I would like to tell them
that the Civil Code is there. If they want it it can be placed before
the House within two days. If they are ready and willing to swallow
it, we can pass it in this House in half an hour.

What is the Civil Code ?—let me ask. The Indian Succession Act
is a Civil Code. Unfortunately it does not apply to Hindus. I do not
know if there is any person with the greatest amount of legal ingenuity
who can devise a better Civil Code than the Indian Succession Act.
All that would be necessary to make the Indian Succession Act
universal and civil, that is to say, applicable to all citizens, would
be to add a clause that the words contained in clause 2 of the Act,
namely that it shall not apply to Hindus, be deleted and then you
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can have a Civil Code tomorrow. If you want the marriage law as
part of your Civil Code there again the text is ready. The Special
Marriage Act is there. All that you have to do is to remove the words
that it shall not apply to this or that it shall only apply to that. All
that you have to say in clause 2 is that it shall apply to all citizens
and there is an end of the matter. I want to know whether those
who have made this suggestion have done it with a serious intention
and pious purpose of really having a good law on these matters. . .

Shri Sondhi (Punjab) : Take them at their word.

Dr. Ambedkar: I am not prepared to do it, because I know
them very well. That is the reason why yesterday I did not accept
the suggestion of my friend Mr. Rohini Kumar Chaudhary. He
said, “Adopt whatever measures and either take the Code through
or if you cannot take it through, keep it to the end.” I could have
accepted the word and the suggestion of my friend Mr. Rohini Kumar
Chaudhary if I could believe and trust him or that he will not have
any opposition if I adopted the course that he suggested. I now find
that he has been completely isolated. Some of his friends who were
walking with him and forming a solid front, I find have now fallen
away. They have seen light and they are prepared to support the
measure in some parts, if not on the whole. Therefore, this idea of
having a Civil Code just does not appeal to me, because I do not
think there is either much firmness behind it or, I was almost going
to say, seriousness behind it.

With regard to the plea that this Code should be applied to all
citizens, I think my friend Pandit Thakur Dass Bhargava has replied
to the critics who have made this suggestion and I do not think I
can improve upon what he has said. I do not know that those who
made this suggestion could be regarded as so ignorant—I was almost
going to say so foolish—as not to realise the sentiments of different
communities in this country ? It is all very good to say that we
have proposed in our Constitution a Secular State. I have no idea
whether any Members, when they use these words “Secular State”
really mean what the Constitution is intended to mean. It does not
mean that we can abolish religion : it does not mean that we shall
not take into consideration the religious sentiments of the people.
All that a secular State means is that this Parliament shall not be
competent to impose any particular religion upon the rest of the
people. That is the only limitation that the Constitution recognises.
We are not here to fluot the sentiments of the people.



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 884

884 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Babu Ramnarayan Singh: You are doing it.

Dr. Ambedkar: I am not doing it at all, as I will show you.
Therefore, it seems to me that it is a suggestion which really lacks
even commonsense and I do not therefore propose to deal with it.

Now in regard to the other question that the Code should be made
voluntarily applicable. I think this is a very dangerous suggestion.
What does this suggestion mean ? It means that this Parliament is
only a body to recommend a certain thing. All that the Parliament
can do, if we accept the suggestion is to say to the people outside.
“ This is a law we have passed. We think it is good. Gentlemen, it
is for you to say whether you will accept it or not.” If that is the
position that we are going to adopt and if we accept this principle
now, we shall be setting a precedent and there will be no end to
such recommendations that may be made by Parliament, namely that
much of its legislation should be left to be passed by people outside
on a referendum. I do want to say that this Parliment is a Sovereign
Parliament. Beyond seeking the mandate of the people it has no
obligation to the people to obtain their consent. It can decide what
it likes. It is supreme : It has authority to make a law, to unmake
a law. If every time this Parliament is to be subjected to the vote
of the ignorant people outside who do not know the A.B.C. of the
technicalities of the law, this Parliament will have to be suspended :
it would be much better not to have a Parliament at all.

Secondly, I have not seen any single example in the history of
the Legislative Assembly of this country of such a course being
recommended to Parliament. This is not the first time that Parliament
is passing a law dealing with Hindu Law. I have made a modest
computation of the laws passed by the Indian Legislature ever
since legislative power began to be exercised, practically from 1833.
Altogether 29 laws have been passed, some of them of a very drastic
character making fundamental changes, but there never was any
plea in this House that any of those laws should be left to be passed
and sanctioned by public opinion or public referendum. (An hon.
Member : They were not elected legislatures). It is worse still. Even
when the legislatures were not elected legislatures, they exercised
the lawmaking power and imposed it upon the people. Now when
the legislature is far more representative than it ever was a plea is
made that this Parliament cannot make a law for the people.

An Hon. Member : Nobody has said that.
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Dr. Ambedkar : That is what some hon. Members suggested when
they said there should be a referendum.

Now, I will go back to some of the comments which were made on
the draft of clause 2. These comments were made particularly by my
friend, Mr. Naziruddin Ahmad, and my friend Pandit Thakur Das
Bhargava. Yesterday you were not in the Chair, Sir, but . . .

Prof. Ranga (Madras): But the Chair was there.

Dr. Ambedkar : The Chair was there. What I wanted to say was
that Mr. Naziruddin Ahmad started in a very accusing mood. He
tried to prejudice the House against me by saying that the language
of my amendments was mandatory : “substitute this.” He thought
that the more polite way of putting down amendments was to say,
such-and-such words shall be substituted for such-and-such words”.
Really speaking, I need not have taken this point seriously because
drafting is not my business—drafting is the business of another
body of people who have their set rules of drafting and I could have
very easily said that I am not responsible for it. But I did make
enquiry into the matter whether the draftsman in using the language
which he has used bad really fallen from grace or from the usual
standard. The facts are these. For instance, the formula suggested by
Mr. Naziruddin Ahmad that is, “such-and-such a word shall be
substituted”, I found is generally used when you draft an Act. There
seems to be a distinction between the language adopted in drafting
an Act and the language to be adopted in drafting an amendment.
Therefore, as the draftsman was drafting the amendments he did not
use the usual formula which I said is used in drafting an Act. The
second thing is this. As the House will remember, the President has
issued certain orders under the Constitution which he is entitled to
issue. In that series of orders—I think it is a very fat book which
some of my hon. Friends must have seen—the language that is used
is the language which the draftsman has used in these amendments.
He says, “I have followed the precedent which has been adopted by
the President, in making these amendments”. I went further and
enquired, “Why did the President depart from the usual practice”?
And the answer given was that the orders were so bulky that it was
necessary to economise in printing paper and ink. Therefore, the
draftsman who helped the President in framing his orders followed
this particular way of putting these amendments. My draftsman,
therefore, has really committed no error, no fault, in following the
percedent adopted in the Constitutional orders. I, therefore, submit
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that my learned friend’s attempt to depict me in rather unsavoury
colours has fallen to the ground. I will not deal with that further.

Now, my friend’s objection was to sub-clause (d). He said that I
am hoping in the convert to Hinduism. His point, if I understood it
correctly, was that I have made no provision either here in clause 2
or in any other part of this Bill to have the rights of the convert
in the family in which he was born. I must say that my friend,
Mr. Naziruddin Ahmad who legitimately claims a very extensive
knowledge of law should have forgotten that there is a very old
Act called the Disabilities Removal Act of 1850 which was passed
just for this very purpose namely, to remove any disability from a
person who wants to change his religon in order to safeguard what
is called liberty of conscience. It was an Act which was passed on
the agitation of the missionaries in this country who found that the
Hindu were not prepared to change their religion because under the
ancient Hindu Law a man who went out of the Hindu fold was a
pant—a patit could not inherit property. In order to do away with
that rule of Hindu Law this particular Act was passed and I have
done nothing to abrogate the provisions of the Act. If my friend
had refered to the Schedule which deals with the Acts which are
repealed by this Code he would have found that the Caste Disabilities
Removal Act is not included in that Schedule. Therefore, the convert
will retain all the rights of inheritance in his father’s family if he
wants to change his religion. And therefore Mr. Naziruddin Ahmad’s
complaint is absolutely groundless.

My friend said he had an objection to sub-clause (2). Sub-clause
(2) says—

“ This Code also applies to any other person who is not a Muslim.
Christian, Parsi or Jew by religion”.

Obviously this sub-clause (2) is what I call a residuary clause, a
clause which refers to the balance of people who are not included either
among Hindus who are specifically mentioned or the Parsis, the Jews,
the Christians, or the Muslims. There can be no doubt about it that
there are in this country a vast number of people who do not follow
any of these recognised religions, so to say. What are we going to do
about it ? Certainly this Bill either should say that it does not apply
to them or it should say that it does apply to them. And if it said
that it does spply to them, it should say to what extent it applies to
them. Everybody knows that there are in this country a vast number
of people such as, for instance, the Adi Dravidas, the tribal people,
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the jungle tribes, the backward classes, the animists, and so on and
so on—one can go on enumerating ad infinitum. What about them ?
Surely some provision must be made for them. Sub-clause (2) therefore
applies to this class of people whom I called a residuary class. Now, it
might be said that in making this Bill the Government has a political
motive, namely, to absorb these non-descript people into the Hindu
community so to say, by a side door. That is not our purpose at all,
because you will see from the proviso what we are doing.
The Hindu Code will apply to them only if it is proved
that Hindu customs and Hindu usages are prevalent in that class;
otherwise, they are free to do whatever they like. There, again, the
criticism of my friend was quite misplaced.

4 P.M.

Prof. Ranga : Can they opt themselves out ?

Dr. Ambedkar : Once they have adopted the customs and so on,
they are in; otherwise they are out.

Now, Sir, I will deal with certain points that were raised by my
friend Pandit Thakur Das Bhargava and by Sardar Hukam Singh.
Sardar Hukam singh’s amendment is that it should not apply to the
Sikhs. Later on, I suppose, he moderated his attitude and said that
he had only objection to some parts. With regard to the question
whether this Bill should apply to persons or communities other than
Hindus in the strict sense of the word, I think it is desirable to have
some general idea about the matter. The first thing that I would like
to emphasize and which I would like Members of Parliament to bear
in mind is this, that from a sociological point of view the variety of
religions that we have in India or elsewhere seems to me to fall into
two categories. There are religions which have as their part a legal
system, which you cannot sever from those religions. There are religions
which have no legal system at all, which are just pure matters of
creed. The peculiarity about the Hindu religion, as I understand it,
is this, that it is the one religion which has got a legal framework
integrally associated with it. Now, it is very necessary to bear this
thing in mind, because if one has a proper understanding of this, it
would not be difficult to understand why Sikhs are brought under the
Hindu religion, why Buddhists are brought under the Hindu religion
and why Jains are brought under the Hindu religion. When the Buddha
differed from the Vedic Brahmins, his difference was limited to matters
of creed. The Buddha did not propound a separate legal system for
his own followers; he left the legal system as it was. It may be that
the legal system that then prevailed was a good system; that it had
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no blemishes and no faults. So, he did not direct his attention to making
any changes in the legal system in consequence of the changes that he
introduced in certain religious notions.

[MR. DEPUTY-SPEAKER in the Chair.]

In the same way, when Mahavir founded his own religion he did not
create a new legal system for the Jains. He allowed the legal system
to continue and I think Sardar Hukam Singh will correct me if I am
wrong when I say that none of the ten Gurus ever created a law book
as such for the Sikhs. The trouble is—you may call it trouble; you may
call it good fortune; you may call it misfortune; I am not particular about
words—the fact is this. In this country, although religions have changed,
the law has remained one. That is why the Sikh follows the law.

Sardar Hukam Singh : But now you are making a new law.

Dr. Ambedkar: It is a new thing now. The Jains come and ask,
“What are you going to do to us ? Are you going to make us Hindus ?”
The Sikhs say the same thing. The Buddhists say the same thing. My
answer to that is this : I cannot help it. You have been following a single
law system and it is too late now for anyone to say that he shall reject
this legal system wholesale and will have nothing to do with it. That
cannot be done. Therefore, the application of the Hindu Law and the
Hindu Code to Buddhists, Jains and Sikhs is a historical development
to which you and I cannot now give any answer. All that we can do is
to say that the thing has gone wrong and change it, reform it or make
it more equitable and this is what we are doing. So far as the Sikhs
are concerned, I find from the judgments of the Privy Council that this
question was debated much earlier than even 1830, when the decision
was taken that the Sikhs were Hindus so far as law is concerned. Just
count from 1830 to 1950—for how many years you have been regarded
as Hindus for legal purposes !

Sardar Hukam Singh: It has not been doubted.

Dr. Ambedkar: In law, we have a principle which is called stare
decisis—a decision taken a long time ago and on which people have gone
had better be stayed although it is wrong.

Sardar Hukam Singh : You are going to change it now. What should
Ido?

Dr. Ambedkar : Now, Sir, with regard to the points made by my
friend Pandit Thakur Das Bhargava. I was really very happy to hear
his speech.
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Shri J. R. Kapoor : No praise will bring him into your parlour.

Dr. Ambedkar : I have used no temptations. I now find that really
he has been digging various trenches one after the other. He knows
very well and I see from the last trench that he knows very well that
he would not be able to defend the first trench or the second trench or
the third trench. He has got a very small last trench which, of course,
is concerned with ousting the married daughter and I think that if
that point could be conceded his opposition would be extinguished
completely.

He has raised other questions also with regard to customary law. I
agree and I have examined this position with great care. The Punjab
Law does show that certain matters relating to personal law shall
be decided by customary law, but I also know and I think my friend
Thakur Das Bhargava also knows that the customary law is Hindu
Law really. I do not think that that proposition can be denied, namely,
that what is called customary law in Punjab is Hindu Law. The reason
why it was not called Hindu Law was because the same customary
law prevailed among the Muslims, and the East India Company was
frightened about using the words “Hindu Law” when the law was
also applicable to the Musalmans. But these are merely differences of
words. It cannot be said that Punjab is not governed by Hindu Law :
Punjab is governed by Hindu Law.

Now his great point was that I was laying an axe on their customary
laws in the province. Well, as I listened to some of the instances which
both my friends Pandit Thakur Das Bhargava and Sardar Hukam Singh
gave, I found that these customary laws were really not appealable
in any sense. I would merely call their marriage laws marriage made
easy, their divorce laws divorce made easy and their inheritance law
inheritance made easy. There is nothing fundamentally different about
it. Therefore, I am not going to discuss the question on this occasion,—
what extent the customary law should be saved ; to what extent the
Punjab should be excluded. But I want to make this statement that I
should never agree to exempt any province from the operation of this
law. Let there be no doubt about it at all that the Hindu Code shall
be a uniform code throughout India. Either I will have that Bill in
that form, or not have it at all.

With regard to the second point as to saving customary law, I think
that is a point that he could raise on the various clauses of the Bill
where he wants to introduce the customary law, and if he proves
that the deletion of the customary law is going to introduce any kind



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 890

890 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

of hardship I shall certainly consider the matter with great sympathy. I
want to make this Hindu Code as easy as I can possibly make it.

Shri Tyagi: As marriage in Punjab !

Dr. Ambedkar: Easy in the sense that I do not want any kind of
hostility, or hostile camp against the Hindu Code standing out.

If my hon. friend sees clause 4 he will find that it does not altogether
oust custom. Therefore, when any particular clause comes up for
consideration, if my hon. friend considers that the existing custom in
the Punjab should be saved from the operation of that particular clause
and if he can make out a case for exemption, I have no doubt that the
matter will be sympathetically considered. I do not intend to give a
more detailed reply to that because I think it is quite outside the scope
of this particular clause.

*Shri R. K. Chaudhuri: rose—

Shri Raj Bahadur : May I know how many more members are there
to speak on amendments.

Dr. Ambedkar : I suggest that this clause be disposed of today. We
have spent two days on it and there has been more than enough debate
on it.

Shri R. K. Chaudhuri: Sir, I claim the credit of being isolated in
the matter of this legislation.

Shri Syamnandan Sahaya : The hon. Member can come to the front
bench and speak.

Shri R. K. Chaudhuri: Will you let me sit there tomorrow during
the question hour ?

I confess that in this House I am isolated. But I hope the Hon. the
Law Minister will have the courtesy to admit—which is a fact—that he
is completely isolated outside this House. I do not regret the position in
which I am placed, because I find that hon. Members of this House are
afraid of speaking out the truth of telling the hon. lady Members of this
House what they ought to be told that they are proving themselves far
too aggressive. This, I respectfully submit, is not a matter to be laughed
over. Hon. Members of this House would have noticed the way in which
my revered friend Babu Ramnarayan Singh was squeezed out of his seat
yesterday. It is only on account of the relenting heart of a certain lady
Member that my hon. Friend has found his way to his seat.

* P.D., Vol. VIII, Part II. 6th February 1951, pp. 2473-83.



z:\ ambedkar\vol-14-II\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 891

DR. AMBEDKAR AND THE HINDU CODE BILL 891

Sir, I warn this House against this aggressive character of our women.
I think it is time that we speak out. I want to ask the Hon. Minister for
whom he is legislating this Hindu Code and who wanted him to push
on and proceed with it against the wishes of a large section of Hindu
Society. Is it not because the hon. Lady Members of this House have
egged him on to do it ?

I should, however, like to tell the Hon. Minister that he is not alone
in that predicament. This House will recollect what our respected friend
Acharya Kripalani said at the time we were considering the Report of the
Select Committee, about the attitude adopted by one of his colleagues in
this House and his companion in this world. He said that he was making
bold to speak because his ‘colleague’ had gone abroad and when she
returned she might ask for an account of the finances of the household,
but also his conduct during her absence.

That shows, Sir, where we stand today. It is on account of this that
you are prepared to brush aside the sentiments of the less forward
Hindu women, who do not know how to dress themselves properly. It
is the women who do not have recourse to gaudy and gorgeous sarees,
women who do not know how to paint themselves—it is that section of
the Hindu women whom you are trying to suppress in the way you are
doing today.

An Hon. Member : Is all this in clause 2 ?

Shri R. K. Chaudhuri: I want to make it perfectly clear that
I oppose all the amendments, including that of my hon. Friend
Dr. Ambedkar, except the one which has been put forward by my hon. Friend
Mr. Jaspat Roy Kapoor. I support that amendment because it practically
tantamounts to an opposition to the Hindu Code. I will explain how it
is an opposition to the Hindu Code. It gives us the fullest discretion to
make this Hindu Code a dead letter, because according to this amendment
the Hindu Code will only govern those people who would come forward
in the open and make a declaration and say that they want this Hindu
Code to be applied to them.

Shri J. R. Kapoor: I am tempted to exclaim ‘ Save me from my
supporters’!

Shri R. K. Chaudhuri: I may tell my hon. Friend Mr. Kapoor
that he may leave aside the kambli but the kambli would not leave
him. To the end of this debate on the Hindu Code I shall follow him
wherever he goes. If my hon. Friend Mr. Kapoor’s amendment 1is
carried, it practically means that we shall be in the position that we
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are today, This Hindu Code will be more or less a Special Hindu
Marriage Code. It will be something like that. Even now a Hindu
can marry within a prohibited degree if he makes a declaration as
is required under the Civil Marriages Act. Similarly, if this Hindu
Code would only govern those who would make a declaration that
they want to be governed by it, I believe that two-thirds—not two-
thirds but nearly cent per cent—of the Hindus would refuse to
come forward and make declaration in the manner which has been
suggested by my Friend Mr. Kapoor. That will mean practically
that this Code will be shelved and the Hindu Law which governs
us today will continue to govern us.

I was very much interested to bear about this Punjab Customary
Laws Act. This Punjab Customary Laws Act, as was admitted by
my hon. friend Pandit Thakur Das Bhargava who referred to it in
this House, did not prohibit bigamy at all. What my hon. Friend
Pandit Thakur Das Bhargava wants is that the Punjab should be
absolutely left out of this Hindu Code, that this Hindu Code may
be in force in the rest of India but not in the Punjab—which means
that although bigamy may be an offence in India, it will not be
an offence in the Punjab and my hon. friend may go on merrily
as he likes. I do not understand this, and I hope my Hon. Friend
Dr. Ambedkar will be able to explain the position to us. It is this.
When custom has got the force of law and that custom becomes
invariable, no legislation can really over-ride it. Ordinarily if you
are going to prove a custom, the burden is on you to prove that the
custom is invariable, that the custom is not immoral, and that the
custom has been followed. But when that custom is embodied in a
piece of legislation which has been in force for some time and when
that custom has not been abrogated, has been recognized. I do not
understand how the application of the provisions of this Code can
in any way interfere with that customary law unless it is stated
clearly that all that law has been repealed by this Code. I may
not have thoroughly studied the Hindu Code, but my impression is
that no such provision has been made in this Code to repeal the
Customary Law Act of the Punjab. And if that stands unrepealed
you shall have inconsistent legislation in this country. Hindus in
the whole of India will be governed by the Hindu Code, but those
in the province of Punjab, where customary laws have been codified
and are in force, will remain unaffected by this Code. I will ask
the hon. lady Members of this House whether they are prepared
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to allow Hindus of the Punjab to ‘commit’ bigamous marriages
whether they are agreed at any rate that there shall be no divorce
in the Punjab and that they would allow their sisters in the Punjab
to be “persecuted”—it is their language, not mine. I say no woman
can be persecuted. The days of persecution of the woman have gone.
Nowadays it is the men who are being persecuted by the tyranny
of women. If any hon. Member of this House had the temerity to
express himself clearly, he would say something about the tyranny
of modern women.

Therefore, I would ask this House to consider and pause carefully
before it gives its assessment to this piece of legislation. Hon. Members
of this House will remember that the Members of this House had no
mandate to support such a sweeping legislation, a legislation having
such far-reaching effects. Our election had taken place in an indirect
way. I repeat what my hon. friend Mr. Naziruddin Ahmed said. It
is not that we are not competent to pass this legislation. We are
competent to pass any legislation today. We are competent to pass
a legislation that the rule which is now obtaining—the salutary
rule which has been accepted by the Government of India—that
no married women should be taken in the Indian Foreign Service
should be abrogated, and we can pass a legislation to say that none
but women shall be taken therein. We are perfectly competent to do
that. There is no question of incompetency here. Women can become
constables and carry sticks ; they can put on pyjamas and turbans ;
they can even wear beards ! also as Members of the Constabulary.
Why can we not pass a legislation like this ? Nothing stands in the
way of our doing this.

Mr. Deputy Speaker: How do all these arise under this ?

Shri R. K. Chaudhuri: I was only giving an analogy. Then I come
to the most important thing. As we had no opportunity of getting
a mandate from our electorate and as we have been ignoring the
majority opinion given or received as a result of circulation of this
Bill, we must take very great care to consider how far this legislation
will be accepted by us. I therefore agree with my hon. friend,
Mr. Naziruddin Ahmad that the consent of the people is necessary for
passing this legislation. Now, speaking about discrimination, a great
deal was said yesterday about the discriminatory character of this
piece of legislation and about the way in which the Constitution has
been ridden rough-shod. Dr. Ambedkar, if I remember a right, himself
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referred to the question of breach of certain fundamental rights of the
Constitution. He said if the present Hindu law is not amended, in the
manner in which he seeks to amend this code, then a question may arise
in the Supreme Court or in the High Court where it will be asked by
the other parties that the Hindu law makes a discrimination between
Sudras and non-Sudras. A Sudra of any age can be adopted. A sudra
can be adopted even though he may be related very closely and then
a Brahmin of a similar position cannot be adopted. Therefore there is
discrimination in the present Hindu law and therefore he said that
unless the present Hindu Code is adopted the present Hindu law will
always be subjected to criticism by a court of law on the ground that
it is discriminatory.

Now, Sir I come to a more serious point. I suggest that the arguments
which have been put forth by me hon. friends. Messrs. Jhunjhunwala
and Naziruddin Ahmad should also be taken into serious consideration.
I also want to draw the attention of the House to one particular point,
namely the discriminatory character of this legislation which hurts
the Constitution itself. My hon. friend Mr. Naziruddin Ahmad and
I are behaving as if we are sailing in the same boat. He is isolated
in one bench here and I am isolated in another. My hon. friend,
Mr. Naziruddin Ahmad—God forbid—if he were to take another wife, if
he wants to marry again during the life-time of his present spouse, then
he will not be liable to conviction either under the Indian Penal Code or
under the Hindu Code, whereas I being a Member of the same House,
being a close neighbour of his, if I dared to follow his example and if I
have in undergo another ceremony of marriage, what will be my fate ?
I shall be simply prosecuted, convicted, sentenced to imprisonment and
probably man-handled when I am taken to prison by my own friends.
There will be a great public feeling against you that I was spared in
any way. Is this not discrimination ? If that is not discrimination, I fall
to understand the meaning of the word ‘discrimination’. We are subjects
of the same sovereign power; we are bound by the same Constitution ;
we are living in the same realm and while the one enjoys the privilege
of marrying as many as four times. I cannot dare to marry more than
once. What is then the meaning of discrimination ?

Shri Tyagi: Bad luck.

Shri Raj Bahadur: On a point of information, may I know how
many times has the hon. Member married already.

Shri R. K. Chaudhuri: That is a personal question. Examples
are very contagious. My hon. friend Mr. Tyagi says that it was my
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bad luck that I have been put in such a discriminating position. Let
us take it arithmetically ; if after having married once, I am called
‘unlucky’ then what are you to call a gentleman who has not been able
to marry so long. Yesterday my hon. friend Mr. Naziruddin Ahmad
mentioned about a certain kind of help which some of my esteemed
friends would give in the way of vote by quoting Hindu Shastras. He
being a non-Hindu probably was feeling delicate and refrained from
saying what he wanted to say. Let me make myself clear. I submit that
the first premises on which those who want to support this Hindu Code
is this: Hindu religion is intimately connected with Hindu law, that
is to say the Hindu law is intimately connected with Hindu religion.
Divorce of Hindu law from Hindu religion means nothing. Here this
is a religious question. If the Hon. Minister in charge of the Home
Ministry were to take out a census of those people who believe that
not to have a son is to go to Hell, you will find that two thirds of the
Hindus believe in that. They believe that if you do not have a son,
you will go to hell.

Shri Tyagi: I want to know how can one help it if he has not got
a son. What is he to do ? It is not in his hands.

Shri R. K. Chaudhuri: You need not go into irrelevant questions.
I would just like to tell my hon. friend that there is no limit of age so
far as marriage is concerned. Dr. Ambedkar has been merciful in this
respect. He has said do not marry more than once. You may divorce
a dozen of your wives and there is no bar to your marrying again.

Shri Tyagi: One by one.

Shri R. K. Chaudhuri: Only one at a time; not more than one.
That is what is stated here. He does not lay down any restrictions of
age. A woman of 85 years under this new picture of the Hindu Code can
marry a young man of 25. There is no civic sense in this Hindu Code.

Shri Deshbandhu Gupta (Delhi) : What about vice versa ¢

Shri R. K. Chaudhuri: Vice versa also. I submit that it is most
inhuman for the author of this Hindu Code to suggest that you can,
whatever your age, marry again if you are inclined to marry.

Shri Bharati L. Krishnaswami (Madras) : What is the relevance
of this to clause 2 ?

Shri Deputy Speaker: He says that the Hindu Code Bill ought
not to be applied to all persons except to those who voluntarily submit
themselves to the Code. Therefore, he is developing that argument.
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Shri R. K. Chaudhuri: Coming to the clause under discussion
personally, I would prefer that the provision should remain
unchanged, so far as professing the religion is concerned. My hon.
friend Dr. Ambedkar and a few others have sought to amend the
provision by saying that this Code shall apply to Hindus by religion.
It is very difficult for anybody to prove that he is by religion a
Hindu. What does the word ‘religion’ indicate. The word ‘religion’
is derived from religio, to bind. Can I say that I am a Hindu by
religion ? I may say that I am born of Hindu parents, that I am a
son of a Hindu and therefore I am a Hindu. It would be difficult
to say that I am a Hindu by religion. The Hindu religion lays
down a very high standard. Judged by those standards, it will be
found that most of the people who call themselves Hindus are not
really Hindus. I may profess myself to be a Hindu : I may like to
be governed by the Hindu law or Hindu Code ; but I cannot call
myself to be a Hindu by religion. I do not follow the principles of
that religion at all. How can I say that I am a Hindu by religion ?
A Hindu is not expected to take meat. According to the Hindu
religion, it is a forbidden thing. There may be many in this house,
who may be calling themselves Hindus, but who would not be a
Hindu according to those standards. Many who may call themselves
Hindus may be doing un-Hindu acts. But, still, they would like to
be governed by the Hindu Code. To say that this Code shall only
apply to those who follow the principles of the Hindu religion would
be a misnomer and is certainly opposed to all principles of honesty.
I say that although I may not be a Hindu, although I may not be
a follower of the Hindu religion, I profess Hinduism ; I say that I
am a Hindu. So long as I say that I am a Hindu, the Hindu Law
or the Hindu Code may be applicable to me. So long as I do not
renounce my religion, so long as I say that I am a Hindu, because
I call myself a Hindu, I shall be governed by the Hindu Law. Or
as my hon. friend Mr. Jaspat Roy Kapoor contemplates, so long as
a man says that he will be governed by the Hindu Code, he shall
be governed by the Hindu Code ; not otherwise. Therefore, I say,
how can you lay down this condition that one must be a Hindu
by religion ?

In our part of the country, that is in Assam, the tribal people have
been held to be governed by the Hindu Law. They are not Hindus.
They are not Hindus by religion. They do not follow the principles
laid down in Hinduism for marriage. They do not observe the same
kind of the prohibitive degree of Hindu marriage. They do not follow
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the same rules of adoption. All the same they are governed by Hindu
Law, because in some cases they have no other law, and in other cases
they profess to be Hindus. Therefore, if it comes to a question between
the phrases “professing the Hindu religion” and “Hindu by religion” I
will prefer the former.

And now, let me come to another aspect of the matter. There is this
question of converts, and Dr. Ambedkar has himself brought forward
an amendment in this respect. But I maintain that so far as Hinduism
is concerned, this word “convert” is not applicable. I can understand
reconversion to Hinduism, though I do not know much about it, there
is no conversion to Hinduism because Hinduism is not a proselytising
religion. To speak of a convert to Hinduism is absolutely meaningless.
There cannot be any conversion to Hinduism. Anyone living in Hinduism
is a Hindu, unless he clearly says that he is not a Hindu, that he is a
Muslim, or a Parsi, or a Christian or Jew. That has been the position
from time immemorial. There cannot be a convert to Hinduism. Will
Dr. Ambedkar kindly tell me what are the ceremonies to be performed
for a conversion to Hinduism ?

Dr. Ambedkar : Prayaschitham.

Shri R. K. Chaudhuri: Can anyone be converted into a Hindu ? Did
Dr. Annie Besant convert herself to Hinduism ? Can Dr. Ambedkar give
any example of a conversion to Hinduism ?

Dr. Ambedkar : There are so many decided cases on the subject and
if my friend will only refer to the first few pages of Mulla’s Hindu Law
he would get all the information that he wants.

Shri R. K. Chaudhuri: If Dr. Ambedkar is referring to “Sudhi”
that is a different thing. It relates to a Hindu who has left Hinduism
and is again brought into the Hindu fold. But what is the procedure
or the ceremony for converting any one into a Hindu ? If it is a case of
conversion, I know the process. The person concerned must fast for a
certain period.

Mr. Deputy Speaker : Is the hon. Member trying to fix the procedure
for reconversions of Hindus, in this Code ?

Shri R. K. Chaudhuri: I am only saying that there can be re-
conversions into Hinduism, but there cannot be a conversion. Do not
use the word “convert” here. Use some other word.

Mr. Deputy Speaker : Courts have decided that there can be a convert
to Hinduism even though he did not belong to the Hindu fold originally.
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Shri R. K. Chaudhuri: There can be re-conversion, but what about
conversion ? The difference is only with respect to that.

Shri Venkataraman (Madras) : The Madras High Court in the case
of Ratansi Morarji-vs-the Administrator General, has decided that any
person can be converted to Hinduism.

Dr. Ambedkar : It related to an English woman and the question was
whether a Christian could be converted into a Hindu and the answer
was, yes.

Shri R. K. Chaudhuri : Will the Hon. Minister tell me the procedure
or the ceremony for such a conversion ? It is never too late to learn,
after all.

Mr. Deputy Speaker : The hon. Member himself is very particular
that Hindu traditions etc. should be preserved. Where is the harm in
getting as many Hindus as possible and as many people as possible
under the Hindu Law ?

Shri R. K. Chaudhuri: I only want that the author of this Bill,
Dr. Ambedkar and the founder of our Constitution should not indulge
in words which have no meaning. The word “convert” has no meaning
when applied to a Hindu.

Dr. Ambedkar : That is an old anti-quated view of Mr. Chaudhuri.

Shri R. K. Chaudhuri: Can Dr. Ambedkar please refer me to one
single original text of Hindu law where it is said that conversion to
Hinduism is possible ?

Dr. Ambedkar : I can refer the hon. Member to the case of Morarji-
vs the Administrator General.

The Minister of State for Transport and Railways (Shri
Santhanam) : And there is a monument in Bhilsa which speaks of a
Greek having been converted into a Hindu.

Dr. Tek Chand (Punjab) : And many born Christians and Moslems have
become Hindus. If my hon. friend wants he can bring any such persons
now and they will be converted by Aryas to Hinduism and absorbed in
Hindu Society. I have several books giving cases of conversions even
during Moslem rule and he can have them and read them at his leisure.

Dr. Ambedkar : Oh do not do that, Mr. Chaudhuri never reads.

Shri R. K. Chaudhuri: I am afraid the hon. Members confusing
between conversion and re-conversion and also between conversion and
initiation. Anyone can be initiated into Hinduism. I am not speaking
about that.
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Mr. Deputy Speaker : But he says there can be conversion also.
Shri R. K. Chaudhuri: Let us abandon that point now Sir.
Mr. Deputy Speaker : I thought the hon. Member has concluded ?

Shri R. K. Chaudhuri: Practically it is a conclusion for me, for I
am going away to-morrow.

Mr. Deputy Speaker: Will a few more minutes do ?
Shri R. K. Chaudhuri : No. Sir, a few more minutes will not suffice.
Mr. Deputy Speaker : Then we may adjourn.

The House then adjourned till a Quarter to Eleven of the Clock on
Wednesday the 7th February 1951



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 900

900 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

*HINDU CODE—Contd.

Mr. Speaker : The House will now proceed with the further consideration
of the Bill to amend and codify certain branches of the Hindu Law, as
reported by the Select Committee. Clause 2 is under discussion.

Shri Gautam (Uttar Pradesh): Before proceeding further, I would
request you , Sir, to clarify one point. I understand—I was not present
yesterday in the afternoon ; therefore I am raising this question—that one
of the speakers used some language while discussing this clause which
is objected to by some Members. Has the attention of the hon. Speaker
been drawn to it ? I would request you, Sir, to issue certain instructions
so far as these things are concerned so that Members may be within
their bounds and may not hurt the feelings of other Members.

Shri M. A. Ayyangar (Madras): May I say, Sir, what happened ?
Mr. Speaker : He need not repeat those things.

Shri M. A. Ayyangar (Madras): No; I am not going to repeat those
statements at all, because that would defeat the very purpose. Yesterday,
unfortunately, some remarks, I think, quite unwittingly, escaped the
mouth of one of the hon. Members who was speaking. No doubt, he always
speaks in good humour and nothing is taken exception to. Unfortunately,
it descended to something which was not desirable. As soon as it was
pointed out to me, as I was in the Chair, I directed that that portion of
the statement ought to be expunged from the records. I thought the matter
was over. I think all are agreed, and the hon. Member also expressed
regret for having made that statement quite unwittingly, that that chapter
is closed. It does not form part of the record. I do not think there is any
need to bring up the matter again to you for any particular action.

Mr. Speaker: I would only say that I trust that members will take
sufficient note of this and so deliver their speeches and pass remarks
that there many be no occasion again to repeat this kind of thing.

Shri Frank Anthony (Madhya pradesh): A bad example is set by
the Treasury Benches.

Mr. Speaker : Let us now proceed further with the Bill.

Shri B. Das (Orissa) : Sir, I see the debate on clause 2 has descended
to the level of a general debate on the whole Bill. I think today is the
last date fixed by you for passing this Hindu Code............

Several Hon. Members : No, no.

Mr. Speaker : Order, order. Does the hon. Member want to put any
time-limit ?

* P.D. Vol. VIII, Part II, 7th February 1951, pp. 2486-2537.
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Several Hon. Members: No no.
Shri B. Das: I want that on clause 2 there should be a closure..........
Several Hon. Members: No no.

Mr. Speaker : Order, order, hon. Members need not say yes or no.
Let there be a motion for closure and if it is the general feeling that
there has been sufficient discussion, I will accept closure. But, even if
I accept it, the matter rests with the House ; they may acceptor reject
the closure motion. As regards the character of the debate, though I do
feel that we are going into very general remarks, yet, I myself do not
know how the discussion could be restricted, particularly in view of the
nature of clause 2. Some communities are sought to be included ; some are
sought to be excluded. There are amendments on both sides. Therefore,
a general survey to justify the inclusion or exclusion of the provisions
becomes to some extent at least necessary. That is why I was feeling
difficulty in restricting debate on that point. However, 1 believe there
are no points or explanations to be asked. Let us proceed immediately
with the consideration of the Bill.

*Shri Syamnandan Sahaya (Bihar): The debate has now gone on
for full two days. If the speeches made in this House are any indication
of the reception that the Code is going to have in the country, even an
optimist and ardent supporter of the Code like the Hon. Dr. Ambedkar
should have no difficulty in arriving at the correct conclusion.

Shri B. K. P. Sinha (Bihar) : May I point out, Sir, that the supporters
of the Bill have not spoken so far.

Shri Syamnandan Sahaya : It is no fault of the House, or even of
those who do not agree with this Code if the supporters of the Bill do
not like to rise and support their cause. How are we to know how many
of them in their own hearts support and outwardly do not propose to
do so?

Shrimati Renuka Ray (West Bengal) : Take the vote and see.

Shri Raj Bahadur (Rajasthan): If I understood correctly, Sir, you
are at present calling those hon. Members who have moved amendments.

Mr. Speaker : Anybody, who wishes to support or oppose the Bill is
welcome to do so.

Shri Syamanandan Sahaya: Sir, this bill has been, in various
stages, before the country for, if I may say so, quite a long time,

* P.D., Vol. VIII, Part II, 7th February 1951, pp. 2488-99.
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and opinions either in favour or against the Bill have been expressed
both in the Press and on public platforms and even in this House on
many occasions. I have no doubt in my mind that if the opinions are
scrutinised very well, they will disclose not merely an opposition to
the provisions of the Code

Shri Sonavane (Bombay): On A point of order, Sir. We are now
dealing with clause 2 relating to “Application of the Code”. The
discussion should be on scope of clause 2 and not a general discussion.
Is the hon. Member allowed to have a general discussion on the Code
as such ?

Shri Syamnandan Sahaya: May I, Sir, with your permission,

Mr. Speaker: There is no point of order. I just explained a few
minutes ago that when you are discussing the “Application of the
Code”, when you want to include certain communities or exclude certain
communities, it becomes perfectly competent and relevant to show how
the various provisions adversely affect or benefit the communities.
That is why I said it is very difficult to restrict the whole discussion
at this stage to specifically certain portions of the Bill. For example,
I believe, yesterday, Sardar Hukam Singh, went into the question of
marriages and went into the question of succession. It could not be
excluded as irrelevant discussion because it is sought to enact that
this Bill should apply to Sikhs also. He is perfectly entitled to show
how this Bill adversely affected the Sikhs in the matter of marriages
or customs or succession. That is how the points are interconnected.
Therefore, it will be better if such points are not raised over and over
again.

Shri Sonavane: But, Sir.........
Mr. Speaker : Order, order.

Shri Syamnandan Sahaya: As I was saying, if the opinions so far
expressed—they are quite voluminous—and are in the possession of
the Hon. Law Member himself—are carefully scrutinised, they would
not merely disclose the opposition to the various provisions of this
Code, but would also disclose an anguish, a feeling of anxiety, and a
feeling of great concern, among the Hindu community over this Code.
I know and I fully realise the sincerity of purpose of those who want
to lead the community on a different channel. This is nothing new
in history. Every reformer, perhaps, would not have been a reformer,
if he had not thought that what he himself thought of religion was
the right thing and that every other thing, as was said here by
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the Mover, was archaic. Therefore, although I may congratulate the Hon.
Law Minister for evolving a new religion which it is left to posterity to
adopt or not to adopt, so far as present conditions are concerned, I must
certainly warn him and Government that it would be a suicidal policy
to make it an obligatory legislation.

The Minister of Law (Dr. Ambedkar) : We are prepared to commit
suicide.

Shri Syamnandan Sahaya: This reform can only be considered
either as a social reform or a religious reform. If it is a social reform,
I don’t see why the Hon. The Law Minister entered a caveat yesterday
when some hon. Member suggested that it should be made all pervading.
In that connection he urged that we ought to have consideration and
regard for the sentiments and feelings of non-Hindus in this country. I
am really surprised that while he advocated that for the non-Hindus, he
does not seem at present to have any regard for the feelings of Hindus in
this matter. Speaker after speaker in this House, coming from different
parts of the country, belonging to certain different sects or certain
sections of the Hindu community, have explained how they feel about the
application of the provisions of this Code to them. Therefore, while this
reform may, in the opinion of some, be called for, and urgently called
for, yet, I do submit that it will not be fair to make it an obligatory
legislation. I have, therefore, great pleasure in according my support to
the amendment of Shri Jaspat Roy Kapoor who suggests that it should
be left open to members of the Hindu community, or for the matter of
that of any other community, to accept this Code and register their will
to be governed by it. If on the other hand it is held that it is some type
of a religious legislation, then I think Dr. Ambedkar will concede that
this is neither the appropriate time nor even proper for a secular State
to attempt some kind of a religious legislation. I consider that this reform
is of a social nature. And from time of which we have any record, we
have known that these social reforms have to be of a permissive nature
so that people may be able to adopt them with pleasure. In civilised life,
even conversion by force is not permissible, and I am sure Dr. Ambedkar
will not make any attempt at forcible conversion to the religion which
he propagates now through this Hindu Code.

When the Minister of Law started his speech yesterday—he will
12 Noon Pardon my saying so—I think he was a little nervous about
his case, because normally he is not opt to go about hitting

right and left. He has given this House the very good example of
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very sound arguments at all time, some of them most difficult, both here
and in the Constituent Assembly. But yesterday, he started his speech
hitting right and left and calling those who had moved amendments and
made speeches in support of them as being absurd and if I remember
right, as being foolish and......

Pandit M. B. Bhargava (Ajmer) : And devoid of commonsense.

Shri Syamnandan Sahaya: Yes, and devoid of commonsense. Well,
though I did not like it, and though it hurt me, still as one who does
not agree with him in getting this Hindu Code passed as it is, I felt a
little happy that the author of the Bill was so nervous that he was not
stable at all.

Shri J. R. Kapoor (Uttar Pradesh): When the case is poor, abuse
the adversary.

Mr. Speaker : Order, order.

Shri Syamnandan Sahaya : Now, it we scrutinise the provisions of
the law carefully, we will find that there are really some tremendous
difficulties which the mere passing of this Code is not likely to solve.

[MR. DEPUTY-SPEAKER 1n the Chair.]

After all, a social reform has to keep not merely, the individual but
the whole society in view. And if certain provisions of this Code are
given effect to, without any consideration to the particular manner in
which society has been running for a long time, it will end in breaking
up society as it is today. Therefore, I submit that it is necessary that
this Code, if passed at all, should be permissive so that people who
would like to be governed by it may do so with their eyes wide open.

Let us also see, what was the original intention of those who decided to
have a Hindu Code. I will refer you, Sir, and the House to an important
recommendation of the Hindu Law Committee popularly called as the
Rau Committee. At page 13 of their report in paragraph 50, they say :

“Most of the provisions in the Code are of a permissive or enabling
nature, and impose no sort of compulsion or obligation whatever on the
orthodox. Their only effect is to give a growing body of Hindus, men and
women, the liberty to live the lives which they wish to lead without in
anyway affecting or infringing the similar liberty of those who prefer
to adhere to the old ways”.

This recommendation, I submit, is very clear and it was made after
the Committee had toured round the whole country and ascertained
the views of the Hindu community. This recommendation must have
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been made in all seriousness and I submit there is no reason for us now
to depart from this very important decision of the Committee, whose
recommendations are the basis of the Code which we are considering
today. I do not know whether the mass of evidence collected by this
Committee has been carefully gone into and if it is so done. I have no
doubt in my mind that the Government of India will come to a similar
decision with regard to the applicability of this measure.

Some friends yesterday made a suggestion about taking a referendum
on this very important issue. Here again we find the Hon. Law Minister
wholly opposed to it and not only that but the climax was reached
when he said that the electorate are ignorant and they are people who
do not know anything about this matter

Shri Bharati (Madras): About the technicalities of the matter.

Shri Syamnandan Sahaya: You heard his speech and so did I.
The records are here. It is not a question of technicality at all. Every
member of the Hindu community in this country knows fully what
he wants so far as his religious and social laws are concerned and
there will be no difficulty, in my opinion, in taking a referendum
on a question like this. When I recalled that he who was the main
architect of the Constitution of India and he who was an ardent
advocate of adult franchise should now speak so disparagingly about
democratic methods, it was not only a surprise but a shock to me
and I thought within myself whether what the Hon. Law Minister
himself said yesterday about the leopard not changing spots was as
true today as when it was said. We cannot forget that wherever or
whenever democracy is inaugurated they do not start it with the entire
electorate being as educated as one would like them to be. Let us not
forget that deomcracy is its own teacher and the more you consult
your electorate the more you give them the chance to express their
opinion, the more conscious and the more educated you make them. I
therefore submit for the consideration of the Law Minister that there
cannot be a more approriate method of consulting the electorate today
than a referendum on the Hindu Code. After all whether the electorate
today is politically conscious to that extent or not, it certainly will
have to be admitted that so far as religious sentiments and feelings
and religious laws are concerned they are fully conscious and if you
ask any man in the streets of a town or village, he will be able to tell
you what is good for him. I therefore submit that even now there is a
chance and opportunity and the Law Minister will do well to consult
the electorate on a matter like this.
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An Hon. Member : He is his own electorate !

Shri Syamnandan Sahaya: But if he chooses not to do so as
it appears, then I will submit to him to make the law a permissive
legislation. If he makes the law an obligatory legislation—I do not
know for what he will take my warning worth—but let me tell him
that he will fail in his attempt as did the Slave Kings of yore—the
Lodis, the Tughlaks, the Khiljis, the Sayyids and the Moguls—who
attempted in vain to eradicate the old religion and the old religious
laws, which he called archaic yesterday. I have no doubt that his
attempt at ending what he called archaic laws will fail in the same
manner as did the attempts of others similarly placed in authority for
thousands of years. There is something more than mere laws in the
Hindu system of Social Codes. Its foundations have been much more
deeply laid and could not be shaken by legislations passed in such
haste without consulting the people affected.

When listening to the speech of the Hon. Law Minister I was reminded
of a story which for a long time was published by the Amrita Bazar
Patrika year after year on a particular day. The story was about an old
Pandit and Pandits are proverbially poor. His wife pestered him from
time to time about finance for running the household. The Pandit was
able to fork out a rupee or two now and then to enable the household
to be carried on. One fine morning he struck upon something very
novel and told his wife, “You need not worry about funds any more.
I have found out a device by which I can get a lakh of rupees.” The
wife asked him what was the device. He said “I have composed a few
couplets last night and I shall go to the Raja tomorrow morning and
place before him the couplets. I will tell him that if he could find
any Pandit in his Durbar who will be able to interpret the couplets
then I would pay him a lakh of rupees. If, on the other hand, no one
can interpret my couplets the Raja would have to pay me a lakh of
rupees.” The wife laughed and said “You must be a fool. Supposing
some one interpreted the couplets, where are you going to get the
one lakh from to pay to the Raja ?” The Pandit in his turn laughed
and said “You ladies have no imagination. You people never had any
since creation..........

An Hon. Member : Is it your opinion ?

Shri Syamnandan Sahaya : Not mine, it is the Pandit’s opinion.
I cannot speak so disparagingly of women. Continuing, the Pandit
said” It is very simple.” She asked what was it and the Pandit said
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“I shall accept no interpretation. The Pandits will come and go and I shall
accept nobody’s interpretation. I will say that is not the interpretation and
ultimately the Raja will have to fork out the one lakh of rupees.” Even
so whatever advice or suggestion or opinion we may express here., if the
Hon. Law Minister is in the mood of the Pandit what can we do ? We
have to appeal to him and tell him what is the opinion outside. I have
no doubt that he will depend upon us for giving him such information
as we are capable of gathering by going round our constituencies...

Dr. Ambedkar : I have more information than you have.

Shri Syamnandan Sahaya: You may have more than what I
personally have but I am talking of the Members of the House and I am
not talking of myself only. I dare not say that I have more information
than you have.......

An Hon. Member : What about the lakh of rupees ?

Shri Syamnandan Sahaya: The Pandit got the lakh of rupees all
right.

Pandit Thakur Das Bhargava (Punjab): Has the Hon. Minister
not admitted before in this House that public opinion does not favour
this Bill ?

Shri Syamnandan Sahaya: Has he? I am very glad. That very
strongly supports my case. If that is so, then there is no ground for
the Hon. Minister to come to this House at all with this Code. In any
case the difficulty arises when you come into power: then, naturally
apart from power, one has also the feeling that one has the knowledge,
the information, which no one else possesses. Mr. Gladstone was once
rebuked by Queen Victoria by remarking, “You must know, Mr. Prime
Minister, that I am the Queen, the Sovereign of England” And Gladstone
hit back by saying. “Yes, Your Majesty, but I am the people of England”.
So, you Mr. Law Minister may be today the Sovereign of India., we are
the People of India, and if you don’t listen to us you will go the way
the sovereigns have gone. Whether you like it or you don’t, this is what
will happen.

This matter of the Hindu Code, in my opinion, should not be taken—
pardon my saying so—as it is being taken. Religious reforms and
social reforms are certainly necessary. No one could possibly get up
in this House and say, “No, we shall stay where we are”. What are
we then asking you to do? We are only asking that the legislation be
made permissive. Let the people know all about it. Let them think
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over the matter and having considered the whole matter if they think
it is for the betterment of the country, for the betterment of the society,
they will accept it. But do not for God’s sake make it obligatory.

Shri R. Velayudhan (Travancore-Cochin) : Then what is the meaning
of a legislation ? Why have it ?

Shri Syamnandan Sahaya: I will explain to you presently what
is the meaning of legislation. You are perhaps fresh to a legislature.
Otherwise you would not have asked that question. Anyway I will reply
to you in a few minutes.

Shri R. Velayudhan : I have read the Hindu Code.

Shri Syamnandan Sahaya: You have read the Hindu Code. That
is good enough. Then you will go to heaven straight.

If you look at the legislation and the different parts of it, you will find
that on various details certain exceptions have been made in the Code
itself. Now, the Code excludes in certain respects the two communities
following Marumakkattayam and Aliyasantana laws. And yesterday the
Hon. Law Minister said that he was omitting sub-clause (4) to allow
some type of married men to be governed by the Succession Act, that
is those who were married under the Special Marriages Act.

Mr. Deputy Speaker: He said it was more liberal.

Shri Syamnandan Sahaya: Well, if it is more liberal for them I
do not see why the more liberal law should not be good for everybody.
He is codifying the Hindu Law—not laying down any new but bringing
up-to-date in certain respects the existing laws and bringing in some
reforms. If you want you can be more liberal—who prevents you ? But
after all, if you claim that one of the main purposes of this Act in the
first place is to codify the Hindu Law, keeping in view the different
rulings and different interpretations and making the best use of them
and also introducing progressive reforms—if that is so then I don’t
see why you should have one set of succession laws for one class of
married Hindus and another set for another class. If you want to do
it, do it. There is no use saying that such of our friends here who
advocate the passing of a Civil Code do not really want it. Pardon
me for saying so, but let me assure the Hon. Law Minister that it is
not so. The feeling is that if you want to put the whole country on a
certain basis even if it meant some sacrifice, do so and we will gladly
accept it. But you pick and choose and single out one community
who perhaps would not be prepared to fight with you on that issue.
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If you pick out that community and do what you like with it, and the
rest say, “Don’t touch our religious susceptibilities”, then that is where
the real difficulty arises.

Then the Code already excludes customary laws which will operate
in spite of the Hindu Code. Exclusion has also been permitted for those
who were governed by separate customs although they may be belonging
to the Hindu community : so that it will be found that these differences
and these exclusions, these permissions to be able to be governed by
another law are already found to the Code. I therefore submit that it is
not really asking too much of the Hon. Law Minister and of this House
to make this Code a permissive legislation.

There are other difficulties also which I would like to mention for the
kind and sympathetic consideration of the Hon. Law Minister.

For instance, it is laid down mat all divorces henceforth will have
to be registered. When I read this—not only this but other paragraphs
and other sections of the Code—I felt like exclaiming that the Code
was really a heaven for lawyers, and that if anyone was going to profit
or benefit by this it would be the past colleagues in law courts of the
Hon. Minister. You may pass this Code tomorrow. Supposing we all
agree that we shall not discuss this legislation any more and we pass
it tomorrow, even if we do so do we really and seriously think that the
people living in the villages, whom the Hon. Law Minister refuses to
consult by a referendum because they are ignorant, will from day after
tomorrow start registering all their divorces and all their marriages?

Dr. Ambedkar : There is no provision for registering divorces.

Shri Syamnandan Sahaya: I am sorry if I take time but before
the House rises I shall read out to the Hon. Minister this provision. I
have already tabled an amendment on that clause.

Shri Bharati : Registration for marriages only. There is no registration
for divorces. You make a mistake.

Mr. Deputy-Speaker : The hon. Member evidently means that there
can be under the Code no divorce except by a decree of court.

Shri Syamnandan Sahaya: Yes. The hon. Member has again
drawn a distinction between tweedledum and tweedledee though it
was not expected that he of all persons would take recourse to these.
Well, if it is not registration and if it is only through law courts, then
it strengthens my argument all the more. Is it possible to imagine,
when we have a vast majority of people—thirty-three crores—many
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of them living in rural areas, not knowing anything about procedural
laws and rules, is it possible to imagine each of them going to court
for marriage and divorce ? I had thought it was only registration where
the lawyers would get very little fee. But if it is the law courts then
I have no doubt, and the house and the Hon. Law Minister will agree
with me, that it is a heaven for the lawyers. In this vast country at
least for some time to come—I should say for a long time to come,
but certainly for some time to come—there is no justification for such
an obligatory legislation to be passed. Give them the chance—if they
think it is necessary then let them adopt it.

We have said a lot and the Code also claims for itself a very great
and progressive position when you say we are giving this and we
are giving that to the women of our country. I suppose that up to a
certain point there is something to be said about it. But if we study
the social conditions today among the Hindus, shall we not agree
that these ladies in their households are almost each of them an
Alexander unto herself ? You want to reduce that position of being the
monarch of all they survey to that of a mere partner and you know
what respect partners evoke, particularly when you are doing away
with the joint family system. In a joint family system, the partners
had a certain respect and position. There was inter-dependence and
therefore one partner cared for the other partner. But having done
away with the joint family system, you want to reduce the women
to the position of a partner. If you are a partner, you have your set
rights and your set quota. Today, the women are the masters of the
whole household.

Dr. Ambedkar : Yes, very much.

Shri Syamnandan Sahaya: Tomorrow, you will make them
partners.

An Hon. Member : Partners in what ?
Shri Syamnandan Sahaya : Partners in property.
An Hon. Member : Not in life ?

Shri Syamnandan Sahaya : I meant partners in property. After
all, she gets something from her father’s house. She is the owner of
that. She feels she has got something by herself. Why should you not
make her depend upon the newly acquired house of her husband ?
You know, after all, properties create difficulties. I know of families,
not one but many, where the power of attorney by the wife is not
held by the husband but by some other person.
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Dr. Ambedkar : There may be very good reason for it.

Shri Syamnandan Sahaya : That is what your Code will reduce the
Hindu community to. If some people like it, then of course I have no
objection to their adopting it.

Shri Raj Bahadur : Hence the necessity for divorce.

Shri Syamnandan Sahaya : I know young people like you are very
anxious to have divorce laws, but there are other people who have to
think of your welfare.

So, these are the difficulties about this legislation and before I resume
my seat I would strongly urge upon this House and the Hon. the Law
Minister to accept the amendment of making this legislation permissive.
Otherwise, I am afraid it will not be taken so lightly by Hindus as
Government think. It is going to create a great furor in the country.

Dr. Ambedkar : No.
Shri Himatsingka (West Bengal) : Dr. Ambedkar is not afraid.
Dr. Ambedkar : I don’t think so at all.

Shri Syamnandan Sahaya: I have no doubt in my mind that the
Hon. the Law Minister is not afraid. He need not be afraid either. I had
attempted not to say this, but I am doing so now. When I was last in
my constituency, some people came to me and said, “You have not been
a Congressman before” I said, “Yes, I have not been a Congressman
before.” They said, “You also dine with Muslims and are not orthodox
and you are not a very devout Hindu.” I said, “Yes. I am not a very
orthodox Hindu in that sense.” And then they said, “Is it therefore that
this Hindu Code has been invented which has the effect of a bullet that
kills two birds at the same time, namely, the Hindu community and the
Congress ? If the Congress Government is not circumspect and responsive
to public opinion even after this, let them go the way they like. The
country and the people will decide what to do with them.”

*Shri Alagesan (Madras): Unfortunately yesterday the House was
plunged into a mood which detracted very much from the seriousness of
the measure that is before us. I am glad that we have now regained the
proper mood to consider it more seriously than before. Yesterday, the
Hon. the Law Minister put up a very vigorous plea for the acceptance
of the Code and his amendments. He is always a superb advocate.
Apart from the content of Iris speech, the tone and the manner of
it brought even those who oppose him very near getting convinced.

* P.D., Vol. VIII, Part II, 7th February 1951, pp. 2499-2504.
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Shri Venkataraman (Madras): But you were not.
Shri C. Subramaniam (Madras) : That is why he said “very near”.

Shri Alagesan: I would like to be completely convinced, but I
am sorry to say that I am not convinced. I would still urge the Hon.
the Law Minister to bring forward a common civil code, though he
derided the idea and even went to the length of attributing motives
to those who wanted such a thing. For instance, he asked : “How is it
possible that those who oppose the Hindu Code tooth and nail would
accept a common civil code ?” He questioned their motives. But I would
respectfully ask him. “Why is it that they object to this Hindu Code ?”
Is it not due to the fact—partly at least—that it does not apply to
the entire nation ? It applies only to one community, however large a
section it may be. Thus, this Code is only a sectional measure and it
is not a common measure for all. Is not the opposition to it, at least
partly, due to this fact it does not embrace the entire nation and the
entire community ?

Again, he said that he would produce legislation tomorrow, as if
anybody doubted his capacity to produce legislative texts. He threatened
to bring the text of a common and universal code tomorrow and confront
the House with considering it. But that is not the main thing about
it. If he proposes to confront this House with a common civil code,
then it has to be considered in all its aspects and bearings by one and
all and he will be the first person to come forward with amendments
to that code. He said yesterday that no legal ingenuity can improve
upon the Indian Succession Act, but I am sure, the artist that he is,
he will go on amending even the best piece of legislation. Even for
this Hindu Code, we find that his amendments are larger in number
than the amendments proposed by any other Member. He can amend,
and amend because others want it and desire it.

Again, he went on to expatiate on the sovereign and supreme nature
of this Parliament. Nobody ever questioned it, but the sovereignty
and the supreme nature of this House need not have been affirmed
at the cost of an insult to the master of this House. That was the
unfortunate part of it. Though we are a sovereign body, we are subject
to the people’s will and our sanction is the people’s will.

Babu Ramnarayan Singh (Bihar): Hear, hear.

Dr. Ambedkar : Why don’t you live in the village rather than live
here ? You will be a better master there than you are here.
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Shri Alagesan: I wish to put a counter question to the Hon.
the Law Minister. He said that those who oppose the Hindu Code
cannot agree to a common civil code. It is impossible, he said, because
he knew those persons very well. Everybody knows that the new
elections will be held all over the country for this Parliament as well
as for the legislatures of the various States within a year’s time. It
is not necessary that because this House is sovereign and supreme
it should take upon itself the task of legislating on each and every
subject. It may postpone some legislation : it may leave, with profit,
some legislation to the House that will be elected within a very
short time, and I do not doubt that the Hon. the Law Minister will
concede that the new House that is going to be elected will have
more time and will certainly be better placed and will certainly
reflect the latest opinion and mood and temper of the people than
this House can ever do. Will he not concede that such a House will
be better placed to enact this piece of legislation than this house
is ? And if he does not choose to do it, if he does not choose to leave
the matter in the hands of the House that is to come, is it due to
the fact that he is afraid that this measure will not be passed by
that House ? Shall I attribute such a motive to him, though I would
not like to do it ? (An Hon. Member : You have done it.) Why then
does he fight shy of placing this all-comprehensive codification of
Hindu law, before the new Parliament of this country ? I think he
should satisfactorily answer this question.

But the chief complaint against the present Government, if one
can say so, is this. After we have succeeded in our revolution, we
have failed more in the psychological sphere than in other spheres.
We have failed to enthuse the people: we have failed to strike
that emotional chord in the people which alone binds them to us.
Everybody is worried on this account. Why ? It is good that we
consider this question and examine it a little more carefully. In
my opinion, we have decided largely on a policy of carry-over. We
simply carry on the old traditions and we have not done anything
to show a striking change which appeals to the people. This Hindu
Code i1s an instance in point. It has been conceived under quite
different circumstances, when we were under the impression that
everything that is Hindu is wrong and cannot be correct. We
wanted to reform, we wanted to change, but not with a proper
appreciation, in my opinion. We are simply carrying that over.
We are trying to model the Hindu Code as a code that will apply
to the Hindu community, though it is a very great community
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in this country, and not to all. It is because we have failed to
introduce any innovation that we are in this mess. We have got
everything that goes to make an emotional appeal to the people
and yet we have strikingly failed in that field. That is something
like a play with all the ace actors and yet the play fails to impress
the audience. Our performance I shall liken to that.

What is the reaction that we have produced in the country by
bringing forward this measure ? Supposing we had brought forward
a common measure that would have applied to one and all. Then
there would have been an electrical change in the atmosphere in
the country ; there would have been an atmosphere of realism
with regard to this measure. We would have been able to consider
this measure more realistically than we are at present doing. And
that we have failed to do. If we had done that we would have
convinced the entire country that we are taking cudgels against
and demolishing all differences based on caste and religion in the
true spirit of our secular democracy. We would have incidentally
translated our ideal of secular democracy into action and would
have convinced everybody. Now there is not even a ripple on the
surface except the placid placard holders outside this House and
the imposing police cordon ; and perhaps occasional crowds in the
galleries in multi-hued saris. We have not succeeded in producing
any greater effect than this. But, I am sure that if the Hon. the
Law Minister were to come forward with a common code that will
embrace all communities, then the whole country will take interest
in it and try to be more realistic about it. I may also venture to say
that the reaction outside our country would also be much better,
because at present we are held up to ridicule in the outside world
by interested parties that we are a nation wedded to caste with
the result that our prestige suffers. A common code would have
done everything to dispel such a misunderstanding.

Again, there have already been instance where the Hindu law
embraced other communities. I am told the Moplahs of Malabar,
the Kutch Momins and the Khoja community, the followers of the
Aga Khan, were all following the Hindu law and were governed
by the Hindu law up till the year 1937 when the Shariat Act was
passed. I am told that even the author of Pakistan was governed
by the Hindu law. When such is the case why should you fight shy
of bringing forward a common code which will embrace all Hindus,
Muslims, Christians and so on ?
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Yesterday, the Hon. the Law Minister was very pleased with the
speech of my friend Pandit Thakur Das Bhargava. He was all praise
for the Code. He showered encomium on the Hon. the Law Minister for
having thought fit to bring forward this measure. But, he made one
very important reservation. He said all this only on the condition that it
should not apply to the Punjab. He made an observation that those who
have moved amendments are trying to rope in the other communities,
the non-Hindus in this Act, and he asked whether the non-Hindus in
this House are prepared to come under this measure. He went on to
answer the question himself in the negative. But, I have consulted some
of the non-Hindu Members of this House and they are quite willing to
have a common code.

Dr. Ambedkar : Non- Hindus ?

Shri Alagesan : Yes, non-Hindus.

Shri Bharati: May I have the names of those Members ?
Shri Alagesan: The hon. Member may have it later from me ?

As it is, we are doing a great injustice to the non-Hindu Members
of this House. They are unable to take any interest in this discussion.

Dr. Ambedkar : Why, Mr. Nazruddin Ahmad has.

Shri Alagesan : He only reflects the opinion of his clients. The other
non-Hindu Members of this House simply sit back and relax. They are
not able to take any lively interest in the discussion, if they support it
they are afraid of wounding the susceptibilities of the orthodox section
of the Hindus: if they oppose it they are afraid of still more terrible
elements. So thay are playing a passive role.

Prof. Ranga (Madras) : They support the Bill.

Shri Alagesan : That is doubtful. It is, therefore, necessary that we
should make this measure more representative. Because, there will be
nothing objectionable in it. If monogamy is good for a Hindu it ought
to be equally good for a Muslim.

Shri Syamnandan Sahaya : Better for him.

Shri Alagesan : The present day Indian Muslim would not, I think,
oppose it on religious grounds, because when Muslims were permitted
to marry up to four wives perhaps it might have been on account
of the expanding phase of the Arab Empire. They wanted to expand
and conserve, and so they were permitted to marry up to four wives,
perhaps. But now we are faced with an entirely different situation
in this country. Though our Prime Minister likes and loves to play
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with children and forget many of his worries, he is not prepared to
greet their first arrival in this country. He has said so openly, and
the prospect of more and more children certainly frightens him as
well as it frightens everyone. It is a patent fact. I have no doubt
our Muslim friends will realize it and try to fall in line, whatever
their present religious law or practice may be. So it is not as if there
are insurmountable barriers in the way of evolving a common civil
code for this country.

I would like to quote the example of China. It is as ancient as our
country. Apart from the ancient texts, they have recently evolved
a civil law which embraces and tries to enact the three principles
of the people enunciated by Dr. Sun Yat Sen. These principles, as
the House knows, are nationalism, democracy and popular economic
progress. We can very well follow the example of China, as we are
placed in a similar situation, and try to put in our principles, the
principles that the Father of the Nation placed before the country,
and make them a reality. Nothing would have pleased him better
than the bringing within the ambit of one civil code all the great
religions that inhabit this country,

My hon. friend Pandit Thakur Das Bhargava waxed eloquent and
welcomed most of the things that are found in the Code because he
was sure that they would not apply to him. He welcomed all the
salient features of the Code because he was sure that they would form
the basis for the future civil code of this country, and he felt that
this was a right step in that direction. But I am afraid I am unable
to accept his plea. I am afraid it only side-tracks and postpones the
question of evolving a civil code. Now that we have done our best
by the Hindu community we would not bother about a common civil
code, because the impression generally is—and I think there is good
ground for it—that we are prepared to meddle with everything that
is Hindu but we are fighting shy when it concerns others.]

Prof. Ranga : One by one.

Shri Alagesan: I only wish that the prophesy of the professor
will come true, that you will approach others also and try
to reform them also. But as it is, the impression is gaining
ground—and that is the ruling impression—that we are prepared
here to go only to the Hindu community and none else. And
that in my opinion is the chief psychological barrier to the
passing of this measure. I hope the Hon. Law Minister with
all his ingenuity will devise something which will dispel this
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misapprehension and try to convince not only the members of this
House but also the people outside and then launch upon his offensive.

*Shri Biswanath Das (Orissa): Sir, I thank you very much for
having given me a chance to have my say in the course of discussions
over the Hindu Code Bill. I was really trying to play the role of a
backbencher in regard to the discussions on this Bill. But certain
views expressed by the Hon. Minister of Law have goaded me to
speak and record my protest.

In the course of his speech—need I say very lucid and analytical,
speech—he used certain choice expressions which are not only
unwarranted but uncalled for. He has declined the demand for a
referendum. I am not very much in favour of a referendum. I am
not very much in favour of a referendum after all that has taken
place. But to call it ‘absurd’ is as absurd as the absurdity itself. You
are going to legislate on very important matters, namely, questions
relating to marriage, divorce, adoption, joint family, women’s
property, succession, maintenance and the rest. The Hon. the Law
Minister himself has recognized and admitted that the system of
Hindu Law involves not only the legal frames of the society but
also of our religious precepts would it be fair for him to take up the
legislation of such important questions which concern the society, the
life and living of crores of people of this country, without consulting
the people themselves ? In the course of his speech he stated that
he does not know of any country where a plebiscite is taken for
legislation. Even in ordinary matters, such as nationalisation and
the rest, important political parties have refused to undertake
such responsibility in a democracy. They dissolve Parliament and
go and take the mandate of the country on such important issues.
I would ask the Hon. Minister whether the principles involved in
the Bill are less important than those in England and elsewhere
where Parliaments have been dissolved and a mandate of the
people has been demanded and taken. Does it come well from him
to say that these are not matters on which a popular mandate is
necessary. Let me not think of a plebiscite or even a dissolution
of Parliament or anything of the nature demanded by some of my
friends though those are relevant, logical and constitutional. We
are an indirectly elected Legislature. Parliament has to carry on
business till the House is duly constituted. It is more or less in
the nature of a caretaker Parliament I do not dispute the technical

*P.D., Vol. VIII, Part II, 7th February 1951, pp. 2504-17.
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right of this House to pass any legislation. But constitutionally, it looks
to me odd to say that on such an important legislation as this, we are
to be refused to take the mandate of the people. Is it because he is well
impressed of the fact that the people on consultation would not allow
him to go on with the legislation ? Otherwise, where is the need on his
insistence not to put off legislation which is hanging fire so long and
also to insist upon one question, namely, that it shall be passed only
in this House. I ask why in this House ? What sin has this Parliament
committed ? Is it because it is an indirectly elected legislature ? I would
tell him that he is as good a representative as myself. I am elected by
the Provincial legislature of the State of Orissa and he is elected by the
State Legislature of Bombay. I have a right to ask the Hon. Minister
whether he has consulted his electorate and whether he has got the
mandate of his electorate in this regard.

Dr. Ambedkar : I do not want a mandate.

Shri Biswanath Das: You do not want a mandate. That is the
sort of responsibility you owe to your constituency and that is the sort
of constitutional notion that you want to inculcate into the people of
our country. I will only refer my hon. friend to the Preamble of the
Constitution which this House has enacted and to which my hon. friend,
the Minister of Law has made a very notable contribution.

The Preamble of the Constitution says: “...... to constitute India into a
Sovereign Democratic Republic and to secure to all its citizens : Justice,
social, economic and political ;....... ” 1T want to ask him whether this is
his sense of democracy to say “I refuse to consult the illiterate masses
who have sent me here, who have given me the chance of representing
the Province and which has given me the chance of assuming the reins
of office as a Minister.” Sir, all this is under the Constitution. We assure
all its citizens social, economic and above all political justice. I would join
issue with my hon. friend if he says that he has not assured political
justice to the people of the country, because he refuses to consult them,
the very electorate that have sent him here.

Dr. Ambedkar : Next time they won’t elect me.

Shri Biswanath Das : It does not matter. You can stand by yourself.
You do not need their vote and that is the reason why you find it an
easy safety-valve.

Dr. Ambedkar : I care more for the Code than for my election.

Shri Biswanath Das : I am not thinking of my election. I am thinking
of my responsibility as an elected Member of this Parliament.
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Dr. Ambedkar : It is one o’clock. Have you concluded ?
Shri Biswanath Das: I will continue in the afternoon.

The House then adjourned for Lunch till Half Past Two of the Clock.

The House re-assembled after Launch at Half Past Two of the Clock.
[MR. DEPUTY-SPEAKER in the Chair]

Shri Biswanath Das : Sir, in the course of my speech this morning,
I was speaking how, in democratic countries, when important,
legislations and questions have to be taken up and are being placed
on the statute book, the party foresees the legislation, ........

Shri Ramraj Jajware (Bihar): On a point of order, Sir. There
is no Member on the Treasury Benches.

Mr. Deputy-Speaker : It is regrettable that there is nobody to
represent Government. The Minister of Law has just come in.

Shri Biswanath Das: ... places its programme before the
country in the form of a manifesto, then on the basis of that
manifesto, elections take place, and the party gets a vote in favour
of the principles for which it stands. I claim that nothing of that
kind is possible in an indirectly elected legislature as the present
Parliament is. None-the-less, we have an electorate. That electorate
is an enlightened electorate. Neither the Hon. the Law Minister nor
his friends in this House or outside this House could say that the
electorate to which we have the honour to belong is not enlightened.
They are no other than the Members of the State legislatures. I
claim that Government and the Law Minister should have taken
necessary steps in this regard to consult the State Legislative
Assemblies on this important legislation by requesting them to have
their say in the matter, which would have given an opportunity to
the country to speak itself. At the same time, it would have made
the passage of this legislation easy and convenient: easy because
with the command given by our electorate, it would not have been
possible for the hon. Members of this House to oppose this legislation
without resigning their seats; convenient because no one would
have had the audacity to say, “I differ from this legislation and
yet I continue to be a Member of the House”. No one could have it
both ways. No one could afford to be a Member of the House and
refuse to carry out the mandate of the electorate. Therefore I claim
-that the Hon. the Law Minister as also Government have failed in
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this important respect, which was and is still open to them. I agree with
the Hon. Law Minister, though differing from him that this legislation
is urgent, and immediate to be passed in this Parliament.

By all means do not take recourse to a plebiscite ; but the time is still
there to make a reference to the State legislatures. After all, we are not
going to pass this Bill in this Budget session. I may, in this connection,
state that I for myself doubt the sincerity of Government regarding the
need for passage of this Bill.

Several Hon. Members : No, no.

Shri Biswanath Das: My hon. friends who are anxious may say,
no, no. I have a right to put forward my point of view in presenting my
case before the Members of Parliament. If they were really anxious, it
would not have come before this House for discussion for three days.
What is the meaning behind it ? I must frankly confess that I am unable
to understand how in a legislation of this nature, in respect of which
there are wide differences among us and protests all over the country,
the Law Minister or the Cabinet expects that these could be solved and
the Bill could be placed on the statute book within three days as my
hon. friend Mr. B. Das was claiming. I refuse to live in a fool’s paradise.
A legislation of this nature, unless it is to be pursued through a party
mandate, has to continue from day to day and each person being allowed
to have his say in the matter and try to place his points, if possible, for
the acceptance of the House. Under these circumstances, I very much
doubt the wisdom of the Hon. Law Minister in allotting three days, and
that in this Budget session when you have not only to pass the Railway
Budget, and the General Budget, but have also forty or fifty important
Bills that are pending. Government say that they are hard-pressed for
money. The newspapers announce that fresh taxation is awaited. I do
not know how far that is correct. If there is any speck of truth in that,
I have a right to ask the hon. Members on the Treasury Benches as
to what they have done regarding the passage of the Estate Duty Bill
which is hanging fire for the last. one and a half years. I claim that first
things should come first. What is the problem that you have solved up till
now ? You have solved no problem ; but you have succeeded in creating
problems. I believe, therefore, that Government, or at least the Law
Minister is not anxious, nor is he very alert to see that this legislation is
passed into law. If they were so, a special sitting, that was promised by
the Leader of the House should have been conveyed, or a special session
could be convened to discuss the Bill thoroughly and pass it into law.
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Sir, you will pardon me if I say that the Hon. Law Minister would
not have dealt with the House in the way he is proposing to do, hurling
insults upon individual Members of the House if it were not for the
declaration of the hon. the Leader of the House that he stands or falls
with this Code.

Shri Syamnandan Sahaya : Forget that. That is not the position now.

Shri Biswanath Das: I am not speaking to the Members: I am
speaking to you, Sir. I will be happy if the Members will leave me alone,
though I very much like and appreciate their help.

Therefore, I claim that the Hon. Law Minister has not been fair to
the hon. Members of this House.

Then, I come to the second assertion that he made and that is the
declaration that there is lack of commonsense in those who demand a
common code for India. Why ? I should have been glad to be favoured
with reasons for an insult which I claim is not merited. He said not
only that but he proceeded further and said that he could present a
Civil Code in two days.

Dr. Ambedkar : Yes.

Shri Biswanath Das: Then by all means, let him do so. We have
been waiting for it for the last so many months. If it is possible to let
us have a common Civil Code in two days, by all means let us have it.
Let him then favour us with it.

Dr. Ambedkar : That will do, Mr. Das. You will exhaust yourselves.
Conserve your energy. You are not in best of health, I find.

Shri Biswanath Das: I take note of the advice tendered by my,
hon. friend.

I do confess that the caste system will do no good to India, that the
sooner it goes the better. I cannot think of a society living on the Bhat
Handi system, on a system which says that if anyone touches my pot
of Bhat or cooked rice, or my roti, caste is violated, because he does not
belong to my caste. That is harmful. Let us do away with that system.
The sooner we do that the better. At the same time, do I not realise
that my ancestors, my forefathers have founded a system much nobler
and much higher than the Bhat Handi system ?

AT TAT g TUTRH  EHTEIT:

I created the four Varnas (i.e., fourfold castes) according to the Gunas
(i.e., qualities), Karmas (i.e., action) and the svabhavas (i.e., natures)
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Have the frame-work on the lines laid down in the Gita—that will
be acceptable to all. Instead, what does my hon. friend do ? Instead of
taking me upwards he takes me downwards. I could agree to go with
him upwards, but......

Shri J. R. Kapoor: To heaven and not to hell.

Shri Biswanath Das: To heaven or mid-heaven, but I refuse to
go with him downwards.

Dr. Ambedkar : You do not know how to choose your friends.
Shri Biswanath Das: I am glad I have committed that blunder.

Well, a common Code is not unknown. In Portuguese India you have
it to-day. There are Hindus living in Portuguese India. Why not have
it in India which is far more advanced than Portuguese India ? And
if it is so easy to have a common Civil Code as my hon. friend says
it 1s, let him come forward with it, and he will find at least some of
those who are now against him will be with him. But, in respect of
this Hindu Code, we cannot and we will never agree to go along with
him. You cannot touch Muslim society, because then it will be the
cry of religion being in danger. You cannot touch Christian society,
then also it will be a question of religion being in danger. But you
can kick Hindu society and have your new experiments propagated
in that society with ruthless uniformity. We cannot agree. Being a
man of sixty, I cannot agree with my hon. friend in his constitution
of a society based on rationalism. In our country there had been
eternal strife between spiritualism and rationality, and in that fight
it is spiritualism that has come out and rationalism has gone down,
and the rationalists were branded Nastikas and the spiritualists as
Astikas. 1 refuse to be Nastik. The form of society that the Hon.
Minister proposes through his Hindu Code is nothing short of a society
for which agitation was carried on in India in days of yore, and the
country as a whole rejected it and the country today I make bold to
say, will reject and is bound to reject it. If my hon. friend refuses
to leave it for option, it is because of his apprehension that society
will not go with him. If he is afraid of a plebiscite it is because of
his apprehension that he cannot carry the country with him. If he is
afraid of any other legislature but a packed Parliament in an indirectly
elected legislature, it is because of his apprehension that so bitter a
pill as this cannot be swallowed by any other. It is these apprehensions
that make the hon. Minister and those of his way of thinking to rush
the measure through this Legislature. Because my leader the Hon.
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the Prime Minister stated that he stands or falls by this Code, and
though that statement was made without the concurrence of the party,
we have to stand by him. And we do stand by him, and I appeal to him
and I do so through the Hon. Minister of Law......

Dr. Ambedkar : A bad medium.
Shri Syamnandan Sahaya : But that is the only medium left.

Shri Biswanath Das: If it is a bad medium, I leave it and I would
appeal to you, Sir, for that is the only medium left to me now.

Mr. Deputy-Speaker : This medium is colourless.

Shri Biswanath Das: I appeal to him to eleminate the most
controversial items in the Code so that there may be an easy passage. I
have already stated, and I repeat it, that we cannot agree to this Code,
and so far as I am concerned, even on my death-bed I will record my
protest and say “no” to any attempt to constitute Hindu society on a
rationalistic basis, as is being proposed in this Bill.

My hon. friend said that he was only making the legislation easy.
As a student I knew, and most of my friends here also know that we
were accustomed to read not text-books but “made easies”. Some of the
professors of the Calcutta university used to make a lot of money by
bringing out such “made easies” editions. And I know the terrible trouble
that the students had to take because of this. Hon. Members will find
reference in the Calcutta University Commission’s Report— I think it is
the Sadler Commission’s Report—to the system of cramming. It is called
the “crammig system” and I refuse to follow that cramming system in
Hindu Code ; and I implore my hon. friend not to think of constituting
any society—leave alone Hindu society—on the basis of—I have no other
expression by which to call it—of cramming.

To give an illustration from ordinary life there are among Vaidyas
both learned and quacks. The learned vaidya never takes to rasa or
pashan: they dread them. But a quack throws open his batua and
immediately treats you with rasa and pashan, such as mercury and
arsenic. I refuse to have this arsenic treatment from my hon. friend
and I would beg of him not to apply the treatment to a society which
has lived thousands of years with harmony. Looking at the history
of the world you will see that the Hindu family or the Hindu home
is the only happy home you find. There may be difficulties in some
cases, they are bound to arise in a society of 30 crores of people. But
the fact remains that you do not have here the horrible and tragic
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incidents that mar the social life of the West. I do not say that our
society does not want changes, it does. Have changes by revolution
or evolution as you like but let proper consideration be given to them
before you launch on a legislation of this character.

While talking of marriage under this Code, my hon. friend from
Bihar, who is a jurist of eminence, stated that in marriage, the husband
and wife are partners. I join issue with him on that. The Bill does
not make them partners. If they were partners I would have little
difficulty in accepting it. But the Law Minister is bringing contractual
relations, thereby doing away with the sanctity of marriages enjoined
by samskara. He is introducing contractual relationship of the Western
type into our society and enforcing it in all its rigidity by means of
registration. Are you going to have legislation for ‘haves’ or ‘have
nots’ ? If you want to have legislation for ‘haves’ by all means have
it with all your pleaders, vakils advocates, etc.......

Shri Syamnandan Sahaya : ‘haves’ do you mean those who have
wives ?

Shri Biswanath Das: I am not concerned with them. You go to
the mofussil. India lives in its villages and Indian life is village life.
Barring the few upper class people, the rest of the people celebrate
their marriages for ten, 15 or even less in some cases. You are now
going to have registration departments with all their formalities,
making it more expensive.

I want to know from my hon. friend whether he has calculated what
the expense under this head is going to be to the State. I record my
strongest caveat in this regard against the Bills that have been thrust
upon this House without any calculation of the expenditure that a
Bill entails on State Treasury in its operation. I was a member of the
old legislative council and I know that under the Devolution Rules
it was a part of the business of the then irresponsible Government
to calculate the financial implications of each Bill. I have a claim
to ask my hon. friend to give us the financial implications of a Bill
of this important nature and the expenditure it will involve on the
State treasury.

[MR. SPEAKER in the Chair]

You are going to have your cases mostly decided by the district
court, which means a higher court than the Munsiff’s court. As a
member I am being called upon to give my assent to this Bill. I have
a right to know what is the money that I have to spend under each
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of the items. You are going to open registration department. You are
going to have special marriage courts. I have a right to know what?
you are spending now and what you propose to spend hereafter. It
seems to me that the expense that the State would have to incur
under this head would be unimaginable. Think of a population of
33 crores. You can laugh..........

Mr. Speaker : The hon. Member may address the Chair.

Shri Biswanath Das: I am sorry, Sir. The Hon. Law Minister
may laugh or others may laugh. I do not worry. But I claim that
Government have the responsibility to place a working sheet before
the House to show what they would have to spend to give effect
to the various provisions of the Bill as used to be done by former
Governments. Taking one per cent of the total population as people
resorting to courts your country will be flooded with courts and
registration departments.

Mr. Speaker : May I point out that we are at present discussing
clause 2 of the Bill which refers to the application of the Code.
The point that the hon. Member seems to make relates to the cost
to be incurred in the administration of the provisions of the Code.
Could that not more appropriately be taken up when we consider
the question of marriages ? In the clause where it is provided that
marriages shall be registered this question will arise. This is not the
stage of a general discussion of the entire Bill. We are at present
at the clause by clause stage. Therefore, instead of interfering with
the hon. Member’s speech now and then, I would request him to
reserve his remarks till we come to the clause which provides for
compulsory registration of marriages.

Shri Biswanath Das: Sir, I thank you for the guidance you
have given me, which I bear in mind. But I have also to make my
submission in this regard. There are amendments to clause 2 to the
effect that State legislatures may be given the option to give effect
to the provisions of the Bill after it is passed into law. Therefore
I submit the question of finance comes in prominently in various
States. You have been good enough to refer to marriage. But it is
not about marriage that you have to spend money........

Mr. Speaker: I referred to marriage because the hon. Member
was referring to it. It was only by way of illustration that
I referred to it. The State Governments would be required
to give effect only in case the amendment is carried. But assuming

3 P. M.



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 926

926 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

that that amendment is accepted, still effect will be given only to such
provisions as are ultimately accepted by the House. So when we come
to any provision which involves expenditure then it will be competent
for the hon. member to advance that argument—not at this stage. That
is what I was pointing out.

Shri Biswanath Das: Thank you very much, Sir. I would not go
further into it.

Shri Syamnandan Sahaya: May I make a submission, Sir, in
this connection ? Under our new rules every legislation which involves
any expenditure has to be presented to this House accompanied by an
estimate of such expenditure. Therefore, perhaps my hon. friend was
referring to those rules......

Mr. Speaker : There is nothing to be further discussed about it. It does
not affect the point of relevancy. But I believe this Bill was introduced
long before rule came into force.

Dr. Ambedkar: Yes, Sir. And I can tell my friend that this Bill is
going to be a revenue-paying measure.

Mr. Speaker : That is another matter. We are not concerned with it.

Shri Biswanath Das : My hon. friend says that this will be a revenue-
paying measure.......

Mr. Speaker: We need not go into that now.

Shri Biswanath Das : Well my hon. friend claims the passage of this
Bill and especially of this clause on the score that this is progressive. If
it is so, I have no objection. If he convinces me that the legislation that
he has adumbrated is progressive, I will certainly go with him. But I
feel that it is as reactionary in certain respects as anyone could think
of. I would in this connection invite my hon. friend’s attention to the
Child Marriage Restrained Act, an Act which has been in existence for
the last twenty years or more and is a dead letter.

Several Hon. Members : No, no.
Mr. Speaker : Let him proceed. That is his opinion.
Dr. Ambedkar : His wrong opinion.

Shri Biswanath Das: I will be glad if it is really “no” but my
experience 1s otherwise. But what has my hon. friend the Law Minister
done ? Whether the Child Marriage Restraint Act is dead or is alive,
what has my hon. friend done with his show of progressiveness ? He
has kept up and carried on the same age of marriage of 18. Why
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should you have the age of 18? I cannot see why he is so much
enamoured of this 18. A boy to be put to married life and conjugal
bliss in his eighteenth year is a thing unimaginable. I cannot think
of it. I would appeal to him to consult his advisers of public health
and ask whether such a course is desirable. Extend it to twenty or
twenty-one years. If you really claim to be progressive, extend it.
If you want to restrict, let the restriction be on justifiable grounds
which will be for the well-being of the greatest number. That is why
I claim that in certain respects the Bill is not at all progressive. In
fact in ordinary instance you will not find people taking to married
life at eighteen. Very few people do it. Therefore, the age limits of
18 and 16 that you have fixed in the Bill to me look retrograde from
the national point of view. (Interruption).

Mr. Speaker : I must be very clear on this point that interruptions
not only prolong the speeches but they add to the irrelevancies of the
debate. I was again going to remind the hon. Member who is on his
legs that he is going into questions which do not form the subject-
matter of clause 2 or any of the amendments. He is now going into
the age of marriage as if this is a general discussion on the Bill. I
do not propose to allow any irrelevant discussion. We are taking the
Bill clause by clause now; let us be strictly within the relevant scope
of the clause. Otherwise we will never see the end of this legislation.
I am not keen that it should be passed—it may be passed, it may
not be passed—but at any rate I am keen to see that the debate on
the clauses proceeds within the limits of relevancy and we go clause
by clause to the end of the consideration. That is my point. I am
not concerned one way or another. Therefore, the hon. Member will
confine his remarks strictly to the provisions of clause 2 and the
amendments thereto.

Shri Biswanath Das: Sir, I am very thankful to you but my
reference was necessitated by the fact that my Hon. Friend the Law
Minister claimed in the course of his speech that his legislation is a
progressive one. Therefore, I was forced to say that it is not,

I have stated that the Code is intended for the “have-nots” and
I have explained it. My objection to the clause is that the provisio
to clause 2 is unnecessary and redundant. Unnecessary because it
creates new complications and redundant because if anything is
added without real necessity to the structure of the clause it creates
further complications. Therefore, in any legislation such a redundancy
is always given up.
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I fail to see why sub-clause (4) is being retained. I don’t mind the
daughter having more than the son or the son getting more than
the daughter. Let it be a matter between the daughter and the son.
I for myself would not hesitate to accept Marumakkattayam law
instead of accepting division of the family property into bits. That
being so, if my hon. friend would propose to give all the property to
the daughter I would not object. Let the women have it. In fact, in
Malabar, the women are by inheritance having almost all the property.
Therefore, you may do that or you can give the daughters and the
sons equal rights : this is not a matter with which I am very much
concerned. Speaking for myself. I have no daughter to claim any
share from me, but I feel for the daughters in general. Now, if you
add to the share that the daughter gets from her father’s house by
sub-clause (4), it means that you add to the financial possibilities of
the women. She gets her stridhan, her share of the property and also
special facilities as provided in the Special Marriages Act of 1872.
Therefore, the continuance of sub-clause (4) is, I think, unnecessary
also, I believe, unwarranted.

I feel that the time has come when something has to be done
to change the social structures of India. That some has to be done
with the concurrence of the people and the thinking sections of the
society. Therefore, I appeal to the Treasury Benches and to you to
see that Government remove the objectionable features of clause 2
as also of the Bill, so that the Bill will have a smooth passage.

*Shri M. A. Ayyangar: At no stage of the Bill hitherto have
I had the good fortune to take part in the debate. You, Sir, were
absent in the earlier stages and I had to take the chair. I have
always tried to keep my opinions to myself, but the time has come
when I should express my opinion regarding this matter. Let me
first of all declare to the House and to the hon. the sponsor of this
Bill that I am not wedded to whatever is ancient merely because it
is ancient nor opposed to whatever is new simply because it is new.
Merely because something is old, let us not cling to it; nor decry
something that is new because it is new. It is up to us, as wise
men, to consider both the pros and cons and accept what is good
and reject what is bad. I shall try therefore quite dispassionately to
go through some of the points that have been urged. I shall not go
over the ground and make this a speech on the second reading of the
Bill, but whatever is relevant in general I shall address myself to.

* P.D., Vol. VIII, Part II, 7th February 1951, pp. 2517-31.
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I shall, first of all, try to dispose of some of the amendments that
have been placed before the House and the objections that have been
raised in regard to them by the sponsor of this Bill. It is said in one of
the amendments that because this bill has far reaching consequences
it must be only an enabling measure, it is said that option should
be given to any individual to declare that he will be governed by the
provisions of this Bill from the date of registration or declaration
to this effect. The Hon. the Law Minister said that down from the
earliest times when legislation was embarked upon in this country by
the Britishers, there has been no precedent whatever for a measure
being passed and option being given to any individual or class to
accept or reject that measure by declaration. I am afraid his memory
is too short. Now, let us take the Cutchi Memons Act of 1920. Indians
who got converted to Islam were very often governed by the Hindu
law, the law in which they were born. So the Cutchi memons had
the joint family law and they also made adoptions among themselves.
But later on it was urged by some reformers that the Shariat, i.e.
the law of Islam, should apply to all persons embracing Islam. Islam
has its own code of laws regulating inheritance, marriage, succession,
divorce etc. The Hindu faith has attached to it its own law made by
the smrithikaras relating to the same items which are also regulated
by the Islamic law. For those persons who got converted to Islam, an
enabling provision was made in this Act whereby any Cutchi Memon
who wanted to adopt the Hindu law could by declaration before a
prescribed authority do so; he could either ask to be governed by
the Hindu law or by the customary law which prevailed before his
conversion.

Shri Raj Bahadur: That was a very special case.

Shri M. A. Ayyangar : I would refer to a general case also. My
friend should be a little patient. Under the Cutchi Memons Act, as
amended in 1923, there are the following provisions :—

“Any person who satisfies the prescribed authority—

(a) that he is a Cutchi Memon and is the person whom he represents
himself to be;

(b) that he is competent to contract within the meaning of section
11 of the Indian Contract Act, 1872; and

(c) that he is resident in British India

may be declaration in the prescribed form and filed before the prescribed
authority declare that he desires to obtain the benefit of this Act, and
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thereafter the declarant and all his minor children and their
descendants shall in matters of succession and inheritance be governed
by the Muhammadan law,”

Now, the argument of my hon. friend Shri Raj Bahadur cuts his
own case, because this was not a law intended for the whole of India
but was a law specially to safeguard the interests of a particular
community. This section is an enabling provision. Cutchi Memons are
not the only Musalmans in this country. The majority of Musalmans
far outweigh the Cutchi Memons. When 99.9 recurring per cent,
of Muslims follow the Shariat, why should a special provision be
made for the Cutchi Memons? Therefore, this interjection from my
hon. friend, far from helping him, helps the other side. Even if
there is one instance, it is enough. Now, is it possible for you to
enforce Buddhism on me or for me to impose Hinduism on another
man? This Jaw of inheritance, marriage, succession etc. is based
upon the same tenets. But if a person who got himself converted
wanted to be governed by the ancient law which prevailed before
his conversion, he was given an option to change over to the other
law. Though he got himself converted, he had to convert himself
voluntarily to the new legal institutions, changing one from the
other. There was no coercion whatever. But without the suggested
amendment, this Bill will be a piece of legislation which is of a
coercive nature, bringing various other persons into its fold. So far
as Hindus are concerned, if you want to marry out of the ancient
law, there is the Civil Marriage Act. It was originally intended to
apply to persons who had to declare that they were neither Hindus
nor Christians nor Jains nor Parsis. Later on, it was changed. No
two Christians could marry unless they disavow their religion.
No two Muslims could marry unless they disavow their religion
under the Civil Marriage Act. But we are always progressive. We
are selfdenying. We are all-embracing even to the point of self-
destruction. We have amended this Act by saying that Hindus need
not disavow their religion. Hindus, however they are married, may
adopt the Civil Marriage Act.That is what we have done. What more
is necessary ? Now you want to convert those people who follow the
ancient law at the point of the byonet to your way of thinking. Why
do you want me to change my religion? I have already quoted an
instance where a special piece of legislation was made for the Cutchi
Memons, a microscopic minority. It is because Dr. Ambedkar feels
that a majority of us are archaic—to use the mildest word—that he
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has brought forward this piece of legislation. It won’t be wrong for
me to say that he is still finding it difficult at the age of sixty to
know to what faith he has to belong. But he is asking me to decide
overnight that I should change. If I may raise my voice-let me not
be misunderstood—I am as fit to be in the society as other members
can claim to be. I am not ashamed of my religion. I am speaking not
only to the men and women in this country but also to the outside
world, that we have everything to be proud of the tenets by which we
are governed and proud of the law that our ancients gave us. If only
the other nations of the world followed our religion and the principles
we have adumbrated there, there won’t be these constant wars and
all would be peace and peaceful. We are always accustomed to adopt
things which are found wanting in the western countries. A motor car
which has been discarded in Europe becomes a model of a car here;
an institution which has been discarded in the west becomes a model
in our country.

In 1937 we passed a law in this House that in the case of converts
to Islam, their customary law according to Hindu system would
prevail in regard to adoption etc. Similarly, in the South the Moplahs
of Malabar had adopted certain of the Hindu customs, though they
were Muslims. It is not even a question of adoption : they were born
with such customs. Therefore, they followed one rule so far as their
inheritance and succession was concerned and another rule so far as
their faith was concerned. We passed in 1937 what was known as the
Shariat Law. This is for all India and all Muslims. Section 3 of the
Shariat Act says:

(1) any person who satisfies the prescribed authority-(a) that
he is a Muslim, (b) that he is competent to contract within the
meaning of section 11 of the Indian Contract Act (IX of 1872),
(c) that he is a resident of British India—may by declaration in
prescribed form and filed before prescribed authority declare that
he desires to obtain benefit of this Act and thereafter provisions
of section 2 shall apply to the declarant and all his minor children
and their descendants as if in addition to matters enumerated
therein, adoption, wills and legacies were also specified.

Therefore, there is absolutely nothing novel in my hon. friend Shri
Jaspat Roy’s amendment. This is a measure which ought to be accepted
cautiously. A majority of the community do not want this, and not only
do they not want it, but also they are able to take care of themselves. Is
this House particularly under the leadership of my hon. friend, entitled
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to tell and advise people outside that what they are following is
wrong and that they should change their method ? I am not basing
my argument on the ground that this Parliament is not entitled to
do that, though my personal view is that this Parliament cannot
enact legislation in the way it was doing during the British days.
We are now guided by a written Constitution. My own personal
impression is that the personal matters of an individual, and the
practice by which he is governed so far as his marital relationship
is concerned are governed by his fundamental rights and should not
be touched by anybody. So long as the practice which I follow and
the procedure I adopt in regard to marriage is not opposed to public
morality and is not obnoxious, or indecent, it is my own business
and nobody has any right to interfere with it. Therefore, we have
to go slow in this matter.

So far as the progressive elements are concerned, we have made
a number of enactments now. The Hindu Widow Remarriage Acts
are there. My hon. friend referred to the Child Marriage Restraint
Act. True, it has put down child marriages. But it has put down
marriages also. Everywhere a new problem has arisen : there are
armies of unmarried girls today, there will be no dearth of girls
if only you want to enlist them in the army as nurses or doctors.
This is a new problem that you have created—have you heard of it
before ? Our friends, including Pandit Thakur Das Bhargava, cried
hoarse, that by early marriage girls became widows. But is there any
guarantee that a man will continue to live, the moment he marries
a girl of fifteen. I do not think God in his wisdom has arranged
that a man marrying a girl of fifteen will live long, and that a man
marrying a girl less than fifteen would die early. Therefore nobody
can stand guarantee on this matter. It is a question of balancing
the convenience.

We have not heard of any marriage except in the human kingdom.
Animals don’t marry ; there is no law of divorce among them ; they
don’t have family life. It is only with respect to human beings that
the institution of marriage is prescribed as one of the purusharthas
with a view to avoid inconvenience. As the Maharshi said, of the four
purusharthas, the three, that is Moksha, the other word dharma,
maintenance of society, and artha, politics or economics, depend upon
a happy family life. This is one thing on which all our ancients laid
emphasis, whereas in the Western society individualism has been
all along in excelsis. Here family is the unit of our society. I do not
mean to say that any human institution is so perfect as to obviate
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any inconvenience. So far as our marriage laws are concerned, no
woman remains unmarried unless she chooses to remain a sanyasin.
A Sanskrit sloka says that no woman is entitled to freedom. But it
has been mis-understood. A woman is not born twenty five years
old. She is born out of a mother’s womb, has to become an adult,
marry and become old also. Both of them, whether a man or a
woman, when they are in their teens are minors, have to be under
the guiding hand of some other person. So long as the girl remains
a minor the father has to maintain her. When she becomes old, is
there any better person to look after her than her son ? Therefore
at the dawn of life as well as at the close of life both man and
woman depend upon the father or the son respectively. The only
question is during converture. If God has created both man and
woman, either the woman should go and live with the man or the
man has to go and live with the woman. In a happy marriage the
woman must live with the husband or the man must live with
the wife. Is there a middle course ? I ask Dr. Ambedkar ( An hon.
Member: they live together). Yes, both of them live together. That
is what I am saying. Therefore either the man’s voice dominates
in the House, or the woman’s. Let us assume there is a difference.
If the man’s voice prevails there is no trouble. Or the man must
get himself submerged in which case also there is no trouble. But
if there is a difference between the man and the wife as to whom
the girl should be given, when is the marriage to be celebrated ? I
am only thinking aloud of the inconveniences. It is not as if man
produces sons and woman produces daughters. In all seriousness
I am addresing this House. What I am submitting to the House
is this. Some people have misunderstood, merely because some of
our sisters are going about with regard to their share and their
sufferings—on account of the experiences that they possibly have
had—and the corresponding chillness on the part of our friends
here, that it is a woman’s Code. It is something like a husband
and wife quarreling “to whom does this child belong ? “It is not
either to the one or to the other. Therefore, If this Code emerges,
it will belong both to the men and women of this country. Let us
therefore look at it dispassionately.

We have been brought up for three thousand years in a particular
institution. I will presently quote a number of jurists who came from
the West and who were attracted by the institutions that prevailed
here. Some, of them even become converts and Max Muller created
an ashram also. You have their opinions. They have compared their
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own institution with that which was prevailing in this country.
They wanted to be converted but for their social habits and customs
which weighed strongly with them. As they got enamoured of our
institutions we are also now getting enamoured of their ways.

Let us examine whether it is useful or not. Let us see what
the authors, the Members of the Hindu Law Committee said.
Mr. Rau himself said that this is a concurrent subject and as
regards such of the chapters the Provinces may be left some voice
as to whether this portion should be applied to this community or
not. The territory to which it should be applied, whether it should
be enacted at the present time or should be postponed all these are
matters which any reformer, the sponsor of the Bill including, ought
to take into consideration, so that there may be no impression let
in the mind of any person that his conscience or religious faith or
scruples have been trodden over. We have to gradually take people
along. It is not as if we are declaring a war on Hindu religion. It
is not an immediate question like deciding whether we should join
America or not in declaring China as an aggressor. Here and there
an inconvenience might have been felt by some people. I am asking
this House, though you, Sir, to see the balance of convenience. It is
not as if any human institution is perfect.

Without going into details, taking the question of marriage, it is
a proved fact that till the Sarda Act came into being, the majority
of our women—99 per cent of them—were married. Do you want to
say, let women remain unmarried, let men remain unmarried, let
there be children who have no parents—like forty thousand war
babies to be taken care of by others ? Is it right for you to do so in
our country ? You will be creating a new problem. Is it right ? So far
either the man had to obey the voice of the woman or the woman
had to subordinate her voice. Otherwise where is the house and the
household ? That is exactly why the woman is not under the law. The
modern woman who is educated in a foreign system, who has lost
moorings in her own faith, wants that she should inherit the property
of her father and not her husband. She is indifferent. She wants to
have the money in her pocket and feel “Why should I be subordinate
to a man ?” I know the difficulty in every household but if I am saying
these things I am saying so with experience. Girls refuse to marry
now because they feel “Why should I subordinate myself to a man ?
Give me a portion of the property”’. Does my daughter expect me to
live perpetually ? It is not money alone that makes for happiness.
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Suppose there is a rich man and his daughter inherits his property.
When she is married does it prevent the other man to belabour
her and to beat her ? What prevents him from doing that ? Many
people speak supporting this Code. I am not referring to Members
of Parliament—they know everything. I am only suggesting what
many people outside are saying. Today under the Hindu Law the
girl is not absolutely taboo. If a man dies leaving no children behind,
the widow inherits the entire property. Apart from Deshmukh’s Act,
under the ancient Hindu Law she is the heir of all the property of
the husband in cases where there are no children. Secondly, if there
is a daughter and the mother predeceases the father and there are
no other children, she becomes the heir to the entire property. There
is absolutely no difficulty. What is sought to be done here is that
simultaneouly with the son the girl also must have a share. The
responsibility of maintaining the household is that of the boy. We are
not rich millionares. The zamindars have also been liquidated. Rajahs
have gone. Only the middle class people are there. I am addressing
myself only to them. There are the poorest people where both the
husband and wife eke out their living by working as coolies. And
what happens to the majority of middle class people ? The husband
may be working as a clerk getting Rs. 100 or Rs. 200 a month. He
educates his boy and expects that when he comes of the age of 21 or
25 he would take charge of the family at a time when he is himself
fifty of fifty-five. When he retires there are a number of children to
be taken care of. The property that he has accumulated is so small.
I know in my part of the country persons who have any holdings
over five crores are only ten or five per cent, of the entire persons
holding land. Land is the wealth in our country. There may be a few
industrialists in Bombay and a few in Ahmedabad. But generally
people have neither industry nor land. The only industry for a
middle class man is to become a clerk and earn some money, and
by the sweat of his labour he earns it. The responsibility of looking
after the family is thrown upon that boy. He may get a small land
or a thatched house as patrimony. The society expects him to take
charge of his younger brothers and sisters and also to maintain the
old parents. When the Britishers were ruling us the officials in the
Railway Department, station-masters and others, used to get passes
sometimes in the year to go round. The pass is for the family. I am
sorry to note that the same practice is still continuing as regards
the description of the family, namely that the family means himself,
his wife and children. What about the old parents ? This may
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be in consonance with the western system where as soon as the boy
comes of age he marries and goes away. The girl also marries and goes
away. The old people have to be looking at each other’s face ! Do we
want that kind of animal life in our country ? I have no quarrel with
the rest. It is a misfortune that the individualism is in excelsis. The
husband and the wife are one unit and they ought to protect the old
people. Our joint family system was brought about by our ancients many
years ago and that is a natural unit and there the father, mother, the
son and grandson all of them go together. I say that this is a happy
unit where unemployment never existed. People who talk of socialism
and communism pay lip sympathy and I say that this tendency is the
germ of Socialism. The husband in a particular family works for the
maintenance of his own children on the one side and for the maintenance
of the older people on the other side.

In Madras after this marriage-divorce law was passed 38 applications
were filed, (interruption) Boys alone can marry and no girl can marry a
boy. Out of these 38 applications for divorce, 30 applications were filed
only by the husbands.

The Deputy Minister of Food and Agriculture (Shri Tirumala
Rao) : Are they from the middle-class ?

Shri M. A. Ayyangar : Most of them were from middle-classes, most
of them were educated men, unfortunately in western style. As I said,
the majority of the petitions were from husbands. I think there was
only one case where a woman was said to be sterile. I would bring that
under this Code. One other case was the husband, an educated lawyer
and he is employed in Bombay. He gets Rs. 100 as salary. The girl is
employed somewhere as a Doctor getting Rs. 400. The girl wants the
husband and the husband wants the wife. The only pull was that the
wife wants the husband to come and live with her and the husband
wants the wife to come and live with him. After marriage this trouble
has been going on between the husaband and wife for three years. The
husband said: “How long am I to be without her company” and the
Court found that it was a case of desertion by the girl and they dissolved
this marriage. I ask all my sisters here present and others outside, in a
widow re-marriage after the husband’s death nobody knows whether the
man has not touched the woman before her re-marriage. Even after this
the widow-re-marriage has not progressed considerably. (Interruption).
My friend says that what I say is a lecture. What my friend says is
all truth. The Widow re-marriage Act was passed long ago but still it
requires a lot of persuasion.
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There was an hon. Member of the Assembly—he was a Member
from Bengal—and he brought a single clause Bill which stated that
no widower shall marry a spinster. His idea was that a widower may
marry at least some widows and when some of our friends pooh-
poohed the idea, he withdrew the Bill and said that he committed
a mistake. When once a man has learnt that a woman has been
divorced, would that woman be touched as a wife and married again
as a wife ? I do not want the society to be disrupted in that manner
to suit the few conveniences here and there of some individuals.
There are difficulties but the other difficulty is far more appalling
than this difficulty.

I was told this morning that some delegation is coming from
Pakistan for the purpose of recovering abducted women. Have you
ever heard of an ‘abducted man’? Nature has so made us that
without the husband and the wife, there is no unity in this world.
Even among the Patagonians the wife is as tall as the husband. In
any other community the male is taller than the woman. Is it good
if T talk like a woman with a squealish voice and a woman goes
on talking like a man. Therefore I must be a man and a woman
must be a woman. I see I am evoking laughter of my friends but I
feel that God has made the best arrangement by creating a happy
family in which the parents will be protected, the minor children
will be protected. The affection is not as a result of wealth. Love
and affection must flow of its own and it does not depend upon
money at all. Most of us are poor and we marry and get a son and
in our old age he takes charge of the management of the household
and we feel that since we have discharged the responsibility to the
aged parents, similarly he will maintain us in our old age. Sanction
has the mighty force. That old law has much greater sanction than
any other law which has prevailed so far for the last 3,000 years.

When I become a member of parliament you do not allow me to sit
here unless I take the oath of allegiance, but so far as this marriage
is concerned, I ask you all, are you to displace these old customs
such as taking hold of a woman, taking her hand and placing her
feet upon straw and saying that “our hearts are placed together like
the Ganges and Jamuna” ? This is not such a drab affair. Is it for
the purpose of conjugal facility that a man is marrying and a woman
is marrying ? Our ancient scriptures enjoined it for the purpose of
a happy married life and for the purpose of a good progeny. It is
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not open to me to leave a legacy of blind, lame and dumb children to
the rest of the community and ask them to take charge of them. Even
among race-horses we talk of pedigree and for humanity alone any man
can marry any woman and still expect the children to be perfect angles.
The new marriage that is proposed will be like tying a race-horse to a
lame donkey.

Jayaswal an able commentator of Hindu Law said that our ancients
had big herds of cattle and they were also anxious to have first-class
progeny so that they may take charge of the rest of the community.
That is an honoured practice of our country. Hitler also wanted a good
progeny for his country. Even Mussolini got a number of marriages
celebrated in his country.

We say in or Sastras: “Aputrasya gathirnashthi”; “Punnamno
Narakadyasmath thrayathe pithatram suthah” That is, the son saves
the father from the Naraka called puth. It is that sanction that has
produced a lot of children in our country. Otherwise, we would have
had to give a hundred pounds to every mother to get children. Are we
to pooh-pooh this culture ? What makes me say all this is that it is
unfortunate that the Chairman of the Rau Committee is a gentleman
who did not marry according to the Hindu law, Many of the Members
of the Select Committee were not married according to the Hindu Law ;
some were bachelors who did not marry at all.

Shri Kesava Rao (Madras) : Who says that they were not married ?

Mr. Speaker : Order, order. I think we are having this discussion a
little beyond scope.

Shri M. A. Ayyangar : I will come within the scope of the Bill.

Mr. Speaker: He has already taken more than 35 minutes; I am
afraid it is rather too long. He may be short and to the point.

Shri M. A. Ayyangar : I am only referring........

Shri Thirumala Rao : The reference is too personal with regard to
the personnel of the Committee.

Shri M. A. Ayyangar: After all, let it not be said outside that
that is quality opinion; it is only a question of personal opinion.
I am as much aggrieved about this. Am I to bow down when it is
said of the Smritikartas that they had absolutely no business to go
on changing the smritis ¢ What else are we doing ? We are passing
a law in the morning; we are amending it in the afternoon. The
smritikartas wanted to change the smritis according to the changed
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circumstances. They are tabooed as archaic persons. If they have
changed, they are equally condemned for having changed. Why are
there so many smritis ? Each is addressed to particular branch of
law. My point is this. The reverence that is due in a change of law
of this magnitude is not there. We are looking at the question from
a different point of view. I submit that by means of this legislation
Hindu society is cut vertically, horizontally, diagonally, into bits
and bits. You say, let a man say, “I do not belong to Hinduism”.
Even the wording “professing the Hindu religion” is obnoxious. Why
do you call yourself a Hindu ? What is there in Hinduism ? There
are certain things ; there is the doctrine of Karma which even the
Buddha and the Jaina believed. The Vedas are not peculiar to
me. I believe in the hoary antiquity of the Vedas as an inspired
document. Do not the Muslims believe that there is a Veda. Even
the Sikhs who belong to a reformist religion, worship a Book. Why
should I be ashamed of my Vedas and of calling myself a Hindu ?
Whether I am a Brahmo samajin, or arya Samajam or a Vaishnav,
if I do not believe in the Vedas, I am not a Hindu.

Unfortunately, in this country, religion has entered into politics
also. It is said that on account of these vicissitudes of castes and
creeds, so many Muslims became converts. I ask, was there not one
religion in China, Buddhism; was there not one religion in Indonesia,
Buddhism ? Where is Buddhism in Indonesia today: Where 1is
Buddhism in Malaya? Were not a number of people converted to
Islam in China ? Again and again, wherever there is any difficulty
you attack Hinduism and say that it is this ancient system that
is responsible for all this. I say, the remedy is elsewhere. Apart
from its disadvantages, it is the Hindu system of marriage and
not allowing a divorce, of property not being dissipated by division
amongst daughters also, who have no responsibility to maintain
the family, etc., that has been the source of strength to the people.
I would ask a simple question. If the daughter gets married, do
you ask me to live with my son or my son-in-law ? It is said:
“Jamatha dasamo grahah” , the son-in-law is the tenth planet. I
must be supported by somebody in my old age. Why not live with
the son instead of the son-in-law ? What happens if you give a
share to the daughter ? Of course, she will say, “Come and live
with me”. But, my fate will be that of King Lear. I am appealing
to all mothers and sisters to anxiously and seriously consider the
situation. Let them not be under the impression that I have not
consulted my partner at home. We have deliberated for a long time.
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In these circumstances, I say, let us go slowly. Whoever wants to
have liberal views, let him have his own way of life. Incidentally,
I may say that sati is opposed to morality ; that was rightly put
down. You say this is an enabling provision. Why don’t you say
that a brother may marry a sister ? That would also be an enabling
provision. Up to certain limits we can go ; beyond limits, we ought
not to go. We should not allow incest. The question is whether the
marriage should be beyond three degress or seven degrees. I have
also read some books on genetics. New things are being discovered.
They say there are three kinds of blood and that one does not agree
with another. I have also read astrology in the old school. They
say that before marriage you must consult the Rajju, Sarpa, and
Gana agreement. This Gana seems to have been discovered by the
westerners. The late Dr. Rabindranath Tagore was a great poet;
but we recognised him as a great poet only after the westerners
recognised him. Similarly we want somebody from the west to come
and say that marriages should be only of a particular order and that
the points in the old smritis are very good. I am a conservative in
the sense that I do not want to leap before, I know that the other
ground is steady and strong I would only urge upon this House to
stick on to whatever has endured you for such a long time.

Before I finish, I would like to refer to one other aspect of
the question, that is the Marumakkattayam law. They are all
intellectuals ; practically in the Secretariat, every Secretary is a
Menon, coming from Malabar. I am proud of them. They have got
a different way of life. Ask them if they are more happy. Why don’t
you impose this law on them also ? Take the Aliyasanthana Law.
You may think that it is opposed to all nature, where a man visits
his wife and the wife remains in her .house, where the children are
maintained by the mother and her brother, not by himself. To you it
may appear strange. Natural affection is different. Would I embrace
my sister’s sons with more affection, then my own ? Well that is
their law and we are allowing them to continue under this law.
But, when my hon. friend Pandit Thakur Das Bhargava says that
there are certain customs in the Punjab, you say that they should
be thrown overboard because my hon. friend is not so vociferous.
After all, it is a wrong principle of jurisprudence. Law does not go
in advance of custom. It is a human institution. It is something
like saying that grammer does not go in advance of language. A
child learns to speak first and then comes in grammer. It is a
wrong principle of jurisprudence to say that custom is a wrong
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thing. It is said that a custom, to have the validity of a custom,
must be ancient, must be moral, must be definite, etc. These are
principles under which customs will be recognised in courts of law.
I say it is wrong to say that, notwithstanding the validity of any
established practice, we abrogate that because we have come to a
different conclusion. What right have you to say so ? It is not that
I am questioning the competence of this Parliament to go into this
matter. I am only saying to my Hon. Friend, let him not force this
law on the community. It may become a dead letter. Let the people
come forward and ask for these reforms. I would like to have statistics
as to how many persons have married under the Civil Marriages Act.
We may call the people ignorant; after all, time will judge whether
they are ignorant. Therefore, I would appeal to hon. Members not
4 P to jump before you are sure of the ground Let us have

piece-meal legislations. We had the Widow Re-marriage
Act. We had the Act to give women the power to inherit property.
We had the Act to restrain child marriages and so on. Therefore, I
say, let us wait and see. Let us go slow. Noting will be lost thereby.
Nothing will be lost because we do not allow divorce. Allow it to
those who want a divorce. Let those who have solemised their
marriages under the civil authority, to jointly make a declaration
that they will be governed by the Civil Marriage Act. If there
is a volume of opinion against a measure, let us try to change
that volume of opinion. Let hon. Members consider the question
coolly and deliberately. Let us not displace the existing system
merely because something is novel or strange so that you may go
with the rest of the universe. We understand what is meant by
Christianity. Germany is a Christian country, but were there no
fightings in Germany ? Do not Christians fight with each other ?
How can we say that because of castes and creeds in our country
the nation went down to the Greeks ? Why give a platform and a
point to every other man to abuse us ? We have progressed, and
progressed considerably. In Switzerland, they say no woman has a
vote. Then why not our women go there and ask them to demand
votes ? There is no use giving a lurid picture of our society and of
our women. Our women have produced Sitas and Savitris. They
followed their husbands. Perhaps we have now to follow our wives.
Let them write our Puranas and say that men should follow their
wives, if that would bring domestic peace. To-day we are husband
and wife. To-morrow I go to a cinema and see a woman well made
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up with powered face and all that. Am I to come home and beat my
wife, just because she is not as pretty as the one I saw in the picture ?
And the next day, am I to apply for a divorce ? No. Woman is the
weaker sex. Perhaps they may quarrel with me for saying so. But you
cannot get rid of these institutions unless you pray to God to have
only women in the world or only men. These institutions are very
necessary. They are necessary for the proper balancing of domestic
life. They are necessary in the interest of economy in the interest of
solidarity and in the interest of avoiding unemployment and in so
many other interests. If the husband dies, there is the brother-in-law
to take care of the widow. We have also the maintenance laws to
give at least a temporary strength to the widow, to stand by herself.
I am only opposing those ladies who want to take away a chunk of
their father’s property and leave the husband alone. May God save
us from them and from having an army of unmarried women.

Shri T. N. Singh (Uttar Pradesh): Sir, I have an amendment

in my name.

Mr. Speaker : All those who have tabled amendments and others
also will get a chance.

*Shri Raj Bahadur : I have listened very patiently to the speeches
of the hon. Members who have spoken before me, although I raised
certain pertinent questions for them to throw light upon. [I find
myself in complete agreement with the provisions of this Bill.] And
my support is based not on any misplaced ethusiasm or the rashness
of youth, but because I feel that this measure is necessary because
of the exigencies of the moment and the situation created by the
attainment of independence by our country. I feel that unless we
have a measure of this kind and keep peace with the times, we are
bound to fail.

It is well known that perhaps during the last three years no other
Bill or legislative measure has provoked so much controversy as the
Hindu Code Bill, and passion, prejudice, sentiment and superstition
have all come in to cloud our judgments. It is a little difficult in an
atmosphere so surcharged with superstiton and suspicion for the
country and also for this House to come to a balanced conclusion, a
balanced judgment on the merits and demerits of the Bill.

The critics of the measure can be divided into three categories.
First of all there are the people who like the Hon. Deputy-Speaker
genuinely and sincerely feel that we are definitely marching ahead

* P.D., Vol. VIII. Part II, 7th February 1951, pp. 2532-36.
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of the time and the adoption of a measure of this kind would do us
harm, that it would harm Hindu society which would be irreparable.
Then there are others who day in and day out criticise those who
are responsible for this measure, and to them what matters is not
what 1s being said, but who says it. These people have clouded the
judgments of the masses also. It is well known that our masses are
ignorant and they are tossed violently between these two extremes.
It is also well known that when a country attains Independence,
there 1s a natural desire felt by the people to have uniform laws and
to codify their existing laws. This has synchronised with national
awakening. This is not the first time that such a desire has been
expressed by the Indian people, through their representatives in the
Legislature. As early as 1921 there was a resolution to that effect
by a Member from the Central Provinces. Shri K. J. Bagde and
Sir Tej Bahadur Sapru was the then Law Member. The resolution
was to the effect that all the various branches of the Hindu Law
as then existing should be properly codified. From time to time this
question was also raised in the Central Legislature and I find that
as eminent a person as Shri Ganganath Jha has put a question
on the floor of the House asking when the codification of Hindu
Law would take place. We may note that that was also a period
of national awakening and this desire to codify the law was being
voiced at that time.

The option has been expressed that this Code should be made
applicable to non-Hindus also, to Christians and Muslims and
others also that there should be a common Civil Code. Articles in
the Constitution have been referred to and it has been said that
this Code violates some of those articles. But I am sure when the
Civil Code comes up for consideration, these very same persons
would come forward to say that this Civil Code violates article 44
which guarantees the liberty of thought or religion. That will be the
objection raised, of that I have no doubt in my mind. The demand
for a Civil Code, seems to be bogus and without any meaning.

If we apply our minds to the present condition of Hindu society we
will find that there are various differences and divisions in various
matters, in the matter of marriage, of adoption, of succession and soon.
It is impossible for the country to make any progress unless there is
some codification of these various laws. So far as other sections of
society are concerned they have this in some measure. For instance,
Christian and Muslim women have some rights and privileges which.
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are sought to be given to Hindu women by this Code. Christian and
Muslim women are now entitled in some measure to the right of
inheritance. In the case of Muslim women, divorce is also obtainable
to them.

An Hon. Member : No.
Shri Tyagi: It is not a right but a liability.

Shri Raj Bahadur: You may call it a liability but I would request
you to apply your mind to the provisions of the Bill. There are many
instances where a Hindu has deserted his wife for more than five
years. Hindus have changed their religion and there are instances
where Hindus keep other women while their first spouse is living. In
such cases of immorality will you not come out with your galantry or
chivalry and allow divorce to such miserable Hindu sisters ? The right
has been given to a Hindu male to marry four or five times. If the
sanctity of marriage is there it should be for both man and woman. If
a woman 1is expected to be pure, chaste and faithful to the husband, is
it not for the man also to bind himself by the same obligation ? Why
should it be one-sided. If we say that man is God’s favourite creature,
it will not help our society or country in any way.

Let us look at it from another angle. In the present state of the world
whenever there is a threat to the frontiers of a country and there is
a war, it is not fought on the old lines. It is a total war. In the last
great war while British men went to the trenches and the firing line,
British women folk applied themselves to the various tasks of national
responsibility. For example, they ran railways, worked on the buses and
in ammunition factories. Unfortunately it is a fact that we regard woman
as a liability, as something which is below ourselves. The common man’s
conception of a woman is that she is like the shoes on our feet. If they
are torn we can throw them away and take a new pair.

An Hon. Member : Is that the conception in Rajasthan ?

Shri Raj Bahadur: That is so not only in Rajasthan but in most
of our rural areas. It is so in high families also. It is time that we
realise the bitter truth. It is time that we recognise it if we want to
shoulder the responsibilities that have devolved upon us as a result
of our independence. If we want to make our home and this country
Bharat Varsh secure we should have to see that our women folk are
brought on a par with man. It is not Westernism or Modernism but
the exigencies of the moment that require it. You cannot face all the
threats to your security as a nation unless you radically change our
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attitude towards the women of our country. It is impossible to go ahead
with the task of reorganisation of our country unless and until our
women get the same status as man in our society and it is a patent
fact that today that status is not granted to them. Unless and until
the law that is there is codified and brought within the reach of the
common man it will be impossible for our people to be unified.

May I in this connection refer in passing to the difficulties that we
are experiencing today ? Our law has been what the British Judges
in the Privy Council have interpreted till now. It is a well known fact
that conflicting judgments exist on the same points. For example you
can cite many contradictory rulings on either side. Apart from that
the law as it exists today is only within the reach of experts, lawyers
or judges and the common man does not know what the law is. Is it
not good that by codifying the law and making it more rational by
modifying it to the extent desirable, we may make the law within easy
reach of the people ? Otherwise our progress towards unification and
solidarity will be impossible.

The question before us is not whether we should codify. Even the
bitterest opponents of codification have veered round to the opinion
that codification is necessary. How far should we codify it, is the
question. There are only three or four points which have aroused bitter
controversy.......

An Hon. Member : This is not a general discussion.

Shri Raj Bahadur: It is a discussion on the points hon. Members
have made that the whole Code should be made applicable to the
entire nation.

Bitter controversy has raged firstly about divorce and marriage
laws and secondly about inheritance. I will confine myself to these
two important points. I would say that the provisions of the Bill and
the latest amendments proposed by the Hon. Law Minister may be
modified to a certain extent, if we find that we cannot go whole hog.
But so far as the basic principle of divorce is concerned we shall have
to recognise it.

I might give you an example. If a man happens to convert himself to
Islam or any other religion, at the present time his wife and children
are also compelled to do so. Is it not necessary that at least in such
cases our women folk should be allowed to remain within the Hindu
fold ? Can anybody object in principle to divorce being allowed in such
cases ?
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So far as inheritance is concerned I am not in favour of allowing the
daughter any share after her marriage in the father’s property. But if
she is unmarried she must be allowed the same as her brother. That
is an amendment which would meet the viewpoint of my learned friend
Pandit Thakur Das Bhargava.

In conclusion, I would say that so far as the opposition to the Bill is
concerned it has made out of certain political considerations also. The
elections are looming large on the horizon and people consider any stick
good enough to beat the Congress with. People outside the Congress are
trying to whip up passion against the measure just because the elections
are coming. They want to use it as a weapon in the election fight. It
is therefore meet and proper that we should consider each provision of
the Bill as coolly as possible, thrash out every issue threadbare, so that
people may be able to see the Code in the proper light without the mist
that now surrounds it. It is obvious that when we come to the clause
by clause discussion, most of the superstitions and suspicions will be
removed and controversial matters may be settled by mutual agreement
and nothing will be there which will offend public conscience and public
morality.

With these words, Sir, I oppose the amendments moved and support
the clause

[MR. DEPUTY-SPEAKER in the Chair.]

Seth Govind Das (Madhya Pradesh) : First of all I want to say that
it would have been very good if......

Shri Hussain Imam (Bihar): On a point of information, Sir; Will
the Hon. Minister of Works, Production and Supply, who is now here,
tell the House about the tragedy of the Delhi clock tower ? The Delhi
clock tower has fallen.

Some Hon. Members : This is not the time.

Seth Govind Das: You can ask that after the speech, not in the
middle of it.

Mr. Deputy Speaker : It is possible some hon. Members are anxious
to know what has happened. If the Hon. Minister has any statement to
make he may do so after Seth Govind Das concludes his speech and we
shall have an opportunity of having more information about the tragedy.

The Minister of Works, Production and Supply (Shri
Gadgil) : I have learnt about it only an hour ago. Secondly, I am not
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administratively responsible for what has happened in Delhi.
The property known as the clock tower is managed by the Delhi
Administration and probably by the Delhi Municipal Committee.
But if it is the desire of the House that it should know some facts
I shall try to contact the proper authority and at about five I may
be able to give some information.

Mr. Deputy Speaker: Yes. The hon. Member may continue his
speech.

*Seth Govind Das: *(English translation of the Hindi speech)
Sir, I was submitting that it would have been very good if the Hon.
Minister has not introduced this Bill at the present time. When 1
say this, it should not be inferred that I want to stick to the old
customs or want to follow all that is given in our Smrities and
Vedas. 1 have some knowledge of Sanskrit and I love my Indian
culture, therefore, as far as Smrities and Vedas are concerned,
they are not of the same opinion on every subject. If one Veda or
Smriti says one thing regarding a particular subject another veda
or Smriti says another thing regarding the same. We have always
been lover of knowledge. Knowledge has always been given first
place in our history and culture. We have admitted the fact that
Kalabheden dharma bhedah i.e. Religion changes according to times.
I admit that we need reforms and reforms should also be brought
about through legislations. I remember the days when Raja Ram
Mohan Ray pleaded the case for the abolition of sati. Even in those
days there were people in the country who were in favour of Sati
custom. I also remember those days when Iswarchandra Vidyasagar
advocated the cause of widow remarriage and it was strongly
opposed. Enough has been said regarding Sharda Act. I admit that
child marriages have been prevented to a large extent due to the
Sharda Act and to a greater extent this Sharda Act has tried to put
an end to this bad custom of ours. Therefore, I admit that we have
always been rational in our outlook. We should not follow the Vedas
and Smrities blindly and we need laws to reform our society. But I
could not understand one thing which our Minister said yesterday.
He laughed at those persons who suggested that this Bill should be
made applicable to the entire society as a whole. If we want to get
our different societies knit in such a way, if we want to create such
a society where there should be no class or caste distinction or so
much difference as at present, then I submit that we need such a law

* P. D., Vol. VII, Part II, 7th February 1951, pp. 2545-49.
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which may be applicable to the entire society without any distinction.
Yesterday, the Hon. Minister made certain observations which in my
opinion do not befit him, it is just possible that I may be wrong. 1
thought that he became somewhat irritated and lost his temper or
he felt that we were putting obstruction in the passage of the Bill.
But this is not the thing. This is the opinion of the most of the
people, and I am one of them, that it would have been far better
had this law been made applicable to the entire society without
distinction. According to the Hon. Minister, it will be a matter of
great pleasure if such a Bill could be introduced within two days.
It will be very good if this Bill could be got passed within half an
hour. It was not a good thing for our Hon. Minister, holding such a
responsible post, to laugh at those people who hold different opinions
than what he holds. It has been clearly stated in our Constitution,
it may not be in the chapter relating to fundamental rights but it
is in the preamble chapter:

“That State shall endeavour to secure for the citizens a uniform Civil
Code throughout the territory of India.”

It has been clearly stated in our Constitution. The Bill which has
been presented before us today is opposed to this clause. We have
suffered a lot as a result of this class and caste distinctions. After
attaining independence, we framed our Constitution and this is the
first social Bill which has been presented before us after the passing
of the Constitution. We should have incorporated some of the ideals
in this social Bill and that could have been easily done., if only this
was to be applied to the entire society. If some clauses of this Bill
are deleted and the good ones selected then a Bill could be prepared
which could be applied to the entire society as a whole. Then, the
people who are opposing this Bill today would not have done so.

There is one thing more and which is quite apparent. There are
many good things in this Bill as well. I would rather say that it
abounds in good things and the points of disagreement are very few.
There is one important point in the fundamental things, which have
been laid down in this Bill. One of the disputed points is that women
should also be given the right of succession to property. It is easy to say
a thing as my friend Shri Syamanandan Sahaya has done, I hold him
in great esteem, by declaring that we already treat women as masters
of our household. I would like to tell him that that is akin to the
maxim “the safe is yours but let the keys remain with me.” We have
seen and are aware of the consequence’s resulting from non-existence



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 949

DR. AMBEDKAR AND THE HINDU CODE BILL 949

of the rights of women to property. We know of the lives that many
women had to lead. Will Shri Syamanandan Sahaya or those who
are of his opinion deny the fact that many a chaste and respectable
women belonging to wealthy families had to lose their prestige and
status on account of having been left without property ? As far as I am
concerned, I have, therefore, no difference of opinion about women’s
right of succession to property. The question is whether they should
obtain share in the father’s property or in the father-in-law’s.

Giani G. S. Musafir (Punjab) : There is no objection to father-in-
law’s.

Seth Govind Das: So this is a big question. Today our system of
marriage is such that the woman goes to her husband’s place. There
was also a time when there existed no system of marriage in the
society. The story of Uddalak and Shwetketu in the Mahabharata
clearly shows that there was a time when no marriage were held.
Then came a period of matriarchy, where the husband used to go to
the wife’s place and the female child among their children inherited
the property. That system still prevails in some places, in Malabar
for example. Then the period of patriarchy came. Most of our social
structure today comprises of patriarchy, not matriarchy, and how far
would it be proper to make a woman inheritor of father’s ‘property
in such society is a controversial matter. I would like to impress that
so far as the women’s right of succession to property is concerned
that must be there, but that should exist in such a manner that an
unmarried woman should be entitled to it at her father’s place and
a married one at her husband’s.

There are also some other clauses of this Bill about which there
may be a difference of opinion. So far as this Bill is concerned.
It incorporates two things. First, various existing laws have been
emalgamated. Secondly, some clauses for the purpose of social reform
have been added. As I had just said, it would have been in the fitness
of things had this Bill not come up. When our President Dr. Rajendra
Prasad was the President of the Congress, he had pleaded for not
presenting such a Bill and so according to him it had better not come
up. But now it has been carried so far that if it is withdrawn at this
juncture, various interpretations shall be forthcoming for that. The
next election is before the people. I do not give very much importance
to the elections and believe that the Congress is not so ineffectual that
if the present Bill is passed and people are told that the Congress has
done it, the Congress Party would be defeated. But if the Congress
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is such a trifle that it can thus be defeated. I would say that the
earlier it is defeated the better. So I differ from those who keep
the elections before them and proceed with that point in view.
I have recollections of 1923 and 1926 when the Swarajya Party
went to polls for the first time. I was a candidate for the Central
Assembly from the Zamindar party and it was being said that the
Congress and zamindars were far apart, that zamindars would not
vote with the Congress; but still nobody contested my seat. After
that I stood again for the Council of State in 1925 and then too
it was doubted whether the voters of the Council of State would
vote for the Congress. Sir Manekji Dadabhai and Sir Hari Singh
Gour opposed me, but I got three-fourth of the votes. Therefore,
I do not consider the Congress to be a touch-me-not institution
which may wane into a defeat if we pass such a Bill, which thought
may continue to give us a constant fear of elections. I am of the
opinion that if we are in favour of this Bill and if our leader, our
Prime Minister, considers that it should be passed, it would be a
mistake for us not to pass it for fear of elections. It is a different
thing if we do not want to pass it. But if we do not pass it for
fear of elections, there would be nothing worse than that. And I
would say a word to those also who would not like to see it go
through for fear of elections. If the Bill is not passed now, they
shall find people saying that if the Congressmen were returned
they would do such things as were not there even in the Bill.
Such horrid pictures would be drawn before the people the like
of which we cannot even imagine today. So we have not to deal
with this Bill for consideration or fear of election. We have to deal
with it on its merits. In this connection, I would reiterate before
the Hon Minister what I have just said, namely, that the Bill has
two parts—one of amalgamation and the other of social reforms.
We are utterly opposed to many provisions of social reforms. I
want that under the prevailing circumstances in the country all
such provisions should be left out because their incorporation is
inopportune. Things over which there is divergence of opinion should
be excluded and those of amalgamation may be taken up. I make
considerable distinction between these two things and wish the
Hon. Minister to give sufficient heed to this suggestion of mine.
I want that so far as amalgamation is concerned we should take
that up as also the provisions with which we are not at variance
and these provisions may be passed. Those provisions that are
controversial and with regard to which there is going on a campaign
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in the country should be left out. We must let the next election
take place when representatives would be elected on adult franchise.
If at that time we think it necessary to bring up the provisions
concerning social reforms, we may move them as amendments to
this present Bill and pass them. Such an approach will cover both
the things. It would bring about an amalgamation of the laws and
with that we would also avoid the controversial points.

One thing more should be done. As my friend Shri Jaspat Roy
Kapoor said, its application should not be made obligatory on all
people. Of course, such social reforms should be brought about
through legislation ; but it is imperative to mould public opinion
in their favour. It would not be ill-advised to make it applicable
only over those who accept it and not try to make it binding on
the entire population. Therefore, I would again submit that it
were better for this Bill not to have come up before us at all.
I am also of the opinion that in keeping with the ideals of our
Constitution if we could make this Bill in the times to come
applicable to the entire society, according to the amendments
moved by Shri Jaspat Roy Kapoor or others we must endeavour
to make it such. Along with this we should also endeavour not
to make it applicable compulsorily over the people. It may be
applied to those people only who accept it, or else in the existing
conditions we may leave out its controversial portions and so far
as the matter of amalgamation goes, we may do it in as much as
we are unanimous about it.

*Shri Hussain Imam : Sir, today I also want to speak in my
own language as our Seth Govind Das has delivered a good speech.”

Prof. Ranga : Why not speak in English, so that we may follow ?

Shri Hussain Imam: In considering the Hindu Code Bill,
ordinarily, I would not have taken part in the debate, because it
is a measure applicable to my sister community and as such they
should have the right to have whatever they wish for themselves.

Shri Tyagi (Uttar Pradesh): But the amendment covers you.

Shri Hussain Imam : That is the reason for my rising to speak.
Some of my hon. friends are anxious to bring us under the purview
of this measure. Well, there would have been no objection on our

*P.D., Vol. VIII, Part II, 7th February 1951, pp. 2550-55.
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part to come under a common code had it been in advance of our
own system. But my complaint is that it is very much backward ;
and you want to draw up and bring us down to the level to which
you have brought yourself down. I, therefore, wish to be excused
from coming down to your level.

I may mention that the Hindu Code Bill has a very long history
behind it. At one stage of it I had occasion to participate in the
Committee on Hindu Law that was appointed in 1944-45. As such
I have my sympathies with those who wish to advance the cause of
the weaker sex. I believe that no country or society can advance if
it has got submerged and suppressed people in its fold. It is very
necessary that everyone should have equality before the law and in
the matter of inheritance and other things. But it would be idle on
our part to ignore the feelings of others. Feel as I may for myself.
I must also realise what others are feeling, and as you, Sir, very
poignantly pointed out, it is very necessary that there should be no
dictatorship.

The Hon. the Law Minister in his speech in the Constituent
Assembly, on the memorable day we completed the drawing up of
the Constitution, said as follows :

“It 1s quite possible in a country like India—where democracy from its
long disuse must be regarded as something quite new— there is danger
of democracy giving place to dictatorship. It is quite possible for this
new born democracy to retain its form but give place to dictatorship
in fact. If there is a landslide, the danger of the second possibility
becoming actuality is much greater.”

I commend to him his own speech and ask whether it would not
be dictatorship on the part of this house to dictate to the thirty-six
crores of people of India to come under a law compulsorily, just as
the old orthodoxy was denying the right of going forward to the more-
advanced members of society. It is a dictatorship which a minority is
going to exercise on a vast majority. I wish to tell my sisters and the
reformist brothers that they must take heart. In everything there is a
fair way of fructification. They have the whole field before them. I find
that orthodoxy is not only not aggressive, but is on the defensive— is
putting on the garb of reformists to fight its retreating battles. It is fast
losing its momentum. We have the eternal dilemma of an irresistible
force meeting an irremovable mass. But that mass is becoming
every day lighter and lighter and its roots are getting uprooted
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every day. Therefore, this orthodoxy will not remain adamant,
as it has been in the past. But is it necessary that the reformist
should become aggressive ? Should they play the game of the old
orthodox people and try to dictate what they feel to be the best to
people who do not regard them as the best but as the worst ? Why
should you do that ? That is the question and in that question my
community also joins.

We feel that our system of law, and our system of distribution
of wealth is more democratic and more socialistic and more, if I
may say so, akin to the communistic, than the system which is
proposed in this piece of legislation before us.

I think the major amendments to clause 2 can be divided into three
categories. Firstly, some of the amendments, notably amendment
Nos. 13 and 14 of the Consolidated List want to increase its
applicability. Amendment No. 13 of the supplementary list also. Then
there are certain amendments, like No. 18 which wants to decrease
its applicability. Then there is the third category, which wants to
restrict its applicability to only those who wish to come under this.
I think it is a very good media which has been suggested by Shri
Jaspat Roy Kapoor and deserves the most serious consideration of
this House— whether it would not serve our purpose by having
a better code than the reformed Code which Dr. Ambedkar has
brought before the House. He had to give some concession much
against his wish.

I wish to state a few facts for the consideration of the House. These
facts are that the Bill sought to be amended by Dr. Ambedkar is so
materially different from the Report of the Select Committee that we
should in common justice recirculate these amendments and get the
opinion of the country whether they wish to have this in the form
in which they have been brought or not, and there is no time for
that. This House is under dissolution. It will last probably, if things
do not move in an untoward direction—which may quite possibly
happen on account of the war—for a few more months. Now, I ask
my lady friends and reformists whether it would not be better for
them to take up the challenge of the orthodoxy now. According to
Shri Jaspat Roy Kapoor’s amendment it is only a question of how far
you are going to get the co-operation of the people to come and be
under this Act. There is no occasion better than the election. In the
election booth all the adult population of the country will be coming.
If you have a system of registration running side by side with the
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election booth and have a register in which every voter will put in.
his thumb impression to indicate that he is willing to come under this
Code, you can get the mandate of the people. Then you can confront
orthodoxy and come and say that a vast majority of the country wants
this reform, orthodoxy must go back and the day has been won for
the reformists. But you do not do it. If you do not seriously convert
the people to your idea, why do you ask that this body should get the
odium of thrusting something on the people which it is professed they
do not want and which you are unable to prove they want.

I therefore suggest that if the Hon. the Law Minister is not prepared
to accept the amendment of my hon. friend Mr. Jaspat Roy Kapoor
in toto, he may at least follow the example set in the Shariat Act
of ours where parts of it were made compulsorily applicable to all
but parts of it were reserved for only those who would come and get
themselves registered. This is the second suggestion which I wish to
make to the Hon. Minister.

Shri J. R. Kapoor: Will the hon. Member please say which are
those parts ?

Shri Hussain Imam : I wish to state that there are certain parts
to which very serious objection has been taken, notably by you, Sir,
about the distribution of property to the daughter. If you want that
this portion should not apply to all, you can make it a provision of
this nature, namely, that this part—Chapter IV—may apply only to
those who wish to come into it.

I would also mention the possibility of the grave dangers which
this amendment of Dr. Ambedkar on the question of property has
brought in. My valued friend Pandit Thakur Das Bhargava suggested
that the girls should get a share while they are unmarried and when
they get married they should be entitled to the husband’s property
in the father-in-laws’s house. But you must not forget the divorced
women. How has the modern Manu provided for them ? Dr. Ambedkar
has not provided for the divorced women who are deprived of the
share. He has provided for the share to remain permanently for the
girl—half a share for the unmarried girl and quarter of a share for
the married girl. But Pandit Thakur Dasji has suggested no share for
the divorced woman. Under Dr. Ambedkar’s rule she will continue to
have a quarter of a share. But Pandit Thakur Dasji would deprive
her even of that quarter share because as soon as she gets married
she will have no share.
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Pandit Thakur Das Bhargava: According to me she would be
entitled to the rights of partnership in the property of the new husband.

Shri Hussain Imam : If she does not remarry ? I therefore think
that another danger of the provision made by Dr. Ambedkar is that
it might lead to immorality—the provision that on marriage a woman
will lose half of her property and will be entitled only to a quarter of
the father’s property. A rich girl would never marry a poor husband.

Dr. Ambedkar : Why bother about the rich ?

Shri Hussain Imam : As long as you have not changed the system
and do not go to the Moscow-Peking axis of my hon. friend Brajeshwar
Prasad, you have to care for wealth and capital. When you come to
that day you will no longer bother about this.

I was rather surprised that Dr. Ambedkar who is a born democrat
should have made disparaging remarks about the electorate. The
‘electorate with all its ignorance is the only touch-stone by means
of which we can test democracy. If that is removed, democracy will
become meaningless, lifeless and only an effigy of democracy. Because,
what did Hitler do ? He had elections, but a system was evolved by
means of which elections were made...(AN hon. Member : Easy)...not
easy, but they were made only a cloak to cover the dictates of the
dictator. The same thing will happen if we accept this dictum that
the electorate has no right and the right is reserved to the Members
of Parliament alone to decide whatever they like and in whatever
manner they choose to do.

I would again mention one fact, not the competence of this House— I
would be the last person, having been for twenty years in the Central
Legislature, to question the competence of this Legislature—but would
it not be better to leave a measure of this nature to the popularly
elected representatives who would come to this House with the direct
mandate of the electorate ? I am suggesting this as a method of finding
out the will of the people. As long as we pay at least lip service to
democracy our ultimate masters and the arbiters of our fate are the
electors. This is going to affect all. I wish to warn the House that as
against the Bill as reported by the Select Committee, as a result of
the change of the Constitution, we are going to hit each and every
individual property. Even a small farm of an acre of land is not
free from the ambit of this new Bill, because land is now brought
in under the purview of the Central Legislature, whereas what the
Bill as reported by the Select Committee affected was only fifteen
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to sixteen per cent of the population. Is it proper, is it democratic for you
without going to a Select Committee even to so change the nature of the
Bill that it will affect hundred per cent, of the citizens of India—because
Land has now been brought into the purview of the Central Legislature ?
I very respectfully beg to suggest that it is not proper for this Legislature,
keeping self-respect in view, to go so much forward without even the
formality of having a Select Committee to go over it. I know that now it
is no good crying over spilt milk. But I am bringing all these arguments
in favour of making this Bill elective. I do not say, having advanced so
far and having made so many mistakes in the past, that you should
now brush it away. But at least you should have the decency to say
that you will allow the people to have their choice whether they wish to
be under this Act or not. This choice may be either general as my hon.
friend Mr. Jaspat Roy Kapoor has suggested, or it may be restricted as
I am suggesting now for the consideration of Government. Government

[MR. SPEAKER in the Chair.]

have got ample time according to present estimates. The Bill is not going
to be proceeded with immediately now. Therefore it is possible
for Government to reconsider their position. In all humility I
would appeal to Government to give if their best consideration and make
it elective in full and if that is not possible for having it at least in part
made elelctive and not compulsory. Otherwise it will be dictatorship and
not democracy.

5 p.m

Mr. Speaker: We will now take up the half an hour discussion.

Shri Gadgil : A request was made by hon. Members to let the House
know about a certain accident that has happended in the morning in
the Chandni Chowk.

Mr. Speaker : I think it had better be taken at 5-30 instead of now.
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*HINDU CODE—contd.
Clause 2.—(Application of Code)—Contd.
Shri Naziruddin Ahmad (West Bengal) : I have a point of order....

Shrimati Durgabai (Madras): On what subject, may I know, is
the hon. Member raising his point of order ? There is no subject before
the House on which the point of order could be raised. First of all the
motion should be moved.

Shri Sondhi (Punjab): Who are you? You are not sitting in the
Chair (Interruptions).

Shrimati Durgabai: The motion must be made first.

Mr. Deputy Speaker: The business before the House is further
consideration of the Bill to amend and codify certain branches if the
Hindu Law, as reported by the Select Committee. Clause 2 of the Bill
is under consideration.

Shri R. K. Chaudhari (Assam): Before anything is said or done I
would earnestly appeal to the House through you, Sir, that there need
not be any unnecessary excitement. I am constrained to say that the
conduct which has just now been shown by Shrimati Durgabai is far
from such and is...(Interruptions).

Further more I wish to know whether the attention of the Government
has been drawn to a Press news published yesterday, namely, that even
if this Bill be passed the President may withhold his assent and so
far..... (Interruptions).

Mr. Deputy Speaker : Order, order......

Shrimati Durgabai : May I give an explanation since the hon. Member
has referred to me ?

Mr. Deputy Speaker : Not while I am on my legs ...

Shrimati Durgabai: You must give me an opportunity to answer
what the hon. Member has said (Interruptions).

Mr. Deputy Speaker : Order, order. The hon. Member who advised
another hon. Member not to be excited is himself excited. One should
sit on the right and the other on the left.

So far as the reference to the President is concerned his name ought
not to be canvassed for the purpose of this Bill one way or the other.
Rule 159 (vi) says that a Member while speaking shall not use the

*P.D., Vol. XV, Part II, 17th September 1951, pp. 2674-2738.
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President’s name for the purpose of influencing the debate. The
President’s name ought not to be referred to here at all.

Shri Kamath (Madhya Pradesh) : Not on a point of order, but on a
point of propriety, when such a measure as the Hindu Code is before
the House, is it quite proper for the Hon. Law Minister to have such
a big basket before him ?

Shri R, K. Chaudhari: This does not fit in with the serious topic
before the House. I want to know if it is a fact that the President will
address this House on the Hindu Code.

Mr. Deputy Speaker : No reference to the President can be permitted
irrespective of anything that might have appeared in the papers. Now,
what is the point of order of Mr. Naziruddin Ahmad ?

Shri Naziruddin Ahmad : rose—

Sardar B. S. Man (Punjab): Before the hon. Member makes his
point of order, may I say, Sir, that you have made certain observations
previously in the debate that in your kindness you show certain
concessions to lady Members here. Now when we are going to discuss
this Bill may I request that henceforward you will treat hon. lady
Members and men Members on an equal footing and no concessions
will be shown to lady Members ? It is high time for them to make up
their mind either to have the concessions or to have the Hindu Code
Bill (Interruptions).

Shrimati Durgabai : I would like the Chair to give a ruling. It was
a fact that the Chair said sometime ago that special concessions were
sought or asked for by the women Members and it is a fact that the
women Members had emphatically protested that they did not want any
special concession at all. Therefore, the hon. Member is quite wrong
in saying what is not true.

Mr. Deputy Speaker : I am fully aware that lady Members do not
want any special concessions for themselves : it could not have been
their intention. If therefore, I had made any such remark I thought
that it would be taken in good humour and it was not my intention to
cast any reflections. I know very well that no lady Member has ever
been in need of any concession or indulgence. So far as I am concerned
I have got both sons and daughters, and therefore, I shall try to be
absolutely just. Now what is the point of order ? With respect to points
of order I may remind hon. Members that they may state their points
cryptically without any arguments, unless I want some elucidation with
regard to them. I hope hon. Members will bear this in mind.
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Shri Naziruddin Ahmad : I shall state the point of order and elucidate
it very briefly just to make it intelligible.

Mr. Deputy Speaker: If I fail to understand I will ask the hon-
Member.

Shri Naziruddin Ahmad: My point of order concerns the applicability
of the Bill to the former Indian States, some of which are now known as
Part B States and some others have been incorporated in Part A States.
The whole point is directed towards that question and I am directing
my mind to that.

Hon. Members : What is the point of order ?

Pandit Maitra (West Bengal): Is it the hon. Member’s point that
the Bill has not been published to them ?

Shri Naziruddin Ahmad : Yes, the Bill has not been published to
them.

Mr. Deputy Speaker : I have understood the point of order.
10 A.Mm.
Shri Naziruddin Ahmad : I have to state a few facts.

Mr. Deputy Speaker: “Few facts” are not necessary so far as this
point of order is concerned.

Shri Naziruddin Ahmad : There are rulings of the Chair on this
point. I wish to draw your attention to this point which was raised by
Mr. Sarwate on the 24th February, 1949 ...

Mr. Deputy Speaker: The House is on clause 2. Is this relevant so
far as clause 2 is concerned ?

Shri Naziruddin Ahmad : Yes, clause 2 will also apply to the former
Indian States.

Mr. Deputy Speaker: The hon. Member knows too well that the
scope or the extent of the operation of this Bill is governed by clause
1. Clause 1 (2) says:

“It extends to all the Provinces of India.”

This point of order may be relevant as to whether in this unrestricted
manner it ought to be allowed, or whether, as it was originally framed,
it does not apply under the Constitution. There may be many reasons
for and against, but the point of order may be raised at that stage, not
at this stage. Now we are going into general considerations : if they do
not apply to Part B or Part C States, we will restrict them when we
come to clause 1.
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Shri Naziruddin Ahmad : It will lead to inconvenience ; that will
no doubt come formally, in due course : we should not be made to wait
till that time.

Mr. Deputy Speaker: I have given my ruling. The hon. Member
does not say that this clause 2 will not apply to any State whatsoever;
if it applies even to a small village in a single State in the whole of
India we shall proceed with clause 2. When we come to clause 1 we
shall eliminate all the others where it ought not to apply under the
Constitution.

Shri Naziruddin Ahmad : The difficulty is this. If the Members
belonging to the States know before hand that the Bill will not apply to
them, they will not trouble themselves about the matter and discussion
will be shortened. But on the other hand, if they are in the dark as to
whether it will apply to them or not, they will have to partake in the
debate. So, in order to clarify the situation we ought to know where
we are and where they are.

Mr. Deputy Speaker: The hon. Member knows too well that we
come back, after exhausting all the other clauses, to clause 1. Any
hon. Member who is a representative of the States may proceed on the
footing that it will apply—he may do so in the first instance. Then he
may make an effort along with Mr. Naziruddin Ahmad to get it out.
There is time enough.

Shri Syamnandan Sahaya (Bihar): Before we proceed with the
Bill, I think the House is entitled to know the procedure which has
been adopted from the papers we learn that only two parts of the Bill,
concerning marriage and divorce, will be taken. It will be desirable for
the Hon. Minister to explain the position so that the House may know
in what direction we are proceeding and how this matter is ultimately
going to be decided. That is one point to which I want to draw your
attention, Sir, and the attention of the House. The other point to which
I want to draw your attention and the attention of the Hon. Minister
and of the House is this. Now the appearance of the Bill seems to be
such that it is difficult to recognise it. As a matter of fact, the Hon. Law
Minister himself, who is the Mover of the Bill, has sent in a very large
number of amendments some of which reached us even yesterday. You
will appreciate the importance of a Bill like the Hindu Code. You have
also seen the seriousness that is attached to this Code by the Members
of this House. We are really in a difficult position to find out suddenly
what the amendments are, what the implications of those amendments
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are, and whether amendments to the amendments should be sent
because that is what will form the main basis of discussion, namely the
amendments of Dr. Ambedkar. These are the difficulties that are facing us.
In order that the Code may go through the House properly and ultimately
the decision of the House may be such as to evoke respect in the country,
it is desirable that some time is given so that the amendments may be
read. You will remember, Sir, that when the Bill was introduced and sent
to the Select Committee there was a Select Committee report. After that
Dr. Ambedkar sent a large number of amendments. On the one side we
have the amendments, on the other side the Select Committee’s report;
now, even those amendments are no more there-fresh amendments have
been sent. All these are to be consolidated and placed in a manner in
which they can be conveniently considered, and considered in a manner
which the importance of the Code deserves. I think we should adopt
some procedure by which these amendments can be considered carefully.
I would also like the Law Minister to let the House know what is the
latest decision of the Government with regard to the procedure to be
adopted with regard to the Hindu Code.

Shri R. K. Chaudhari: I will put another question so that it may
be answered along with this ...

Shri B. Das (Orissa) : May I submit, Sir. ...
Mr. Deputy Speaker : Nothing more.

So far as the amendments are concerned, a set of amendments were
tabled by the Hon. Law Minister originally and subsequently to these
amendments he has tabled another set of amendments.

The Minister of Law (Dr. Ambedkar) : A few—verbal.

Mr. Deputy Speaker: Even if they were substantial they have all
been circulated as early as the 5th September. But if any hon. Member,
during the course of the debate, move an amendment to any particular
amendment, and if it is reasonable, we will consider it.

Dr. Ambedkar : Certainly, I have no objection.

Mr. Deputy Speaker : I am not going to be too technical with respect
to those matters here. After all, the Hon. Minister has been saying that
he would like to have as much as agreed solution to these problems
as possible. Therefore, every efforts will be made on all sides of the
House towards it. I shall never be wanting, if it is possible, in trying to
smoothen and to get over the rules of procedure or to suspend standing
orders for bringing about an amicable settlement so far as any clauses



z:\ ambedkar\vol-14-11\vol14-11-02.indd MK SJ+YS 26-10-2013>YS>25-12-2013 962

962 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

are concerned. Hon. Members may have no difficulty. But so far as
once again piecing the amendments together and circulating them again
is concerned, hon. Members know too well how we were in an ocean
of amendments so far as the Representation of the People Bill was
concerned ; the Speaker could not know the amendments, a number
of new amendments were given to the hon. Minister himself. This is
not such a forest in which we cannot get in. After all, there are a few
amendments to the original amendments and we can proceed.

Shri Syamnandan Sahaya : One other submission, Sir.

Mr. Deputy Speaker : Hon. members must make up their mind to
go on with the Bill.

Shri Syamnandan Sahaya: That we have made up.
Shri B. Das: Is he permitted to speak again ?

Shri Syamnandan Sahaya : There is one other submission which
I will make, Sir. We have been following a procedure, namely that
all the amendments are first moved, then they are discussed together
and then decisions are arrived at. I would submit that in the case of
the Hindu Code that will not be possible because every amendment
has a particular significance; it is not a question of a cut motion
being discussed or of a budget demand being discussed; it is a
question of every amendment having a particular significance, having
a particular importance. Therefore, I would submit that in the case
of the consideration of the Hindu Code these amendments should be
taken up one by one ; each amendment should be taken up, discussed
and then decided upon—either accepted or rejected—and only then the
next amendment taken up. That, I submit, ought to be the procedure
with regard to this Bill.

Shri R. K. Chaudhari : May I ask for only one piece of information ?
There are certain amendments which have been tabled now after we had
a discussion on this Bill in February last: these are new amendments
which have been tabled since. I want to know whether those Members
who had taken part in discussion in February will be entitled to speak
on the new amendments now.

Mr. Deputy Speaker: I shall consider the suggestion when the
time arises. So far as these amendments are concerned what I propose
doing is this. Normally the procedure is that each amendment is taken
up and disposed of and then we go to the next. But here, if there
are amendments of like nature, except the form of expression if the
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substance is the same then I will ask hon. Members to move all those
amendments together so that a single discussion may proceed. Those
amendments which are substantially different. I will place separately.
It would be helpful if the Hon. Minister is able to tell me what all
amendments are of like nature ; hon. Members may also consider the point
when amendments are moved ; if they find other amendments which are
substantially of a like nature they may also rise and ask that they be
moved together, and the discussion will proceed on all of them together.

Shrimati Renuka Ray (West Bengal): If people are willing, we might
have a time-limit on speeches.

Hon. Members : No, no.

The Minister of Works, Production and Supply (Shri Gadgil):
It will be better for the Chair to select a group of amendments which
contain the same substance, and that group may be put down for
discussion. That will avoid wastage of time.

Mr. Deputy Speaker : That is exactly what I said. I have no time to
group them myself. I shall ask hon. Members, as soon as an amendment
is moved by Dr. Ambedkar, whether they have amendments of a like
nature relating to the same subject. If they have, then I shall piece them
together and have a common discussion. That is for tomorrow.

As for today, let us proceed with the business. Clause 2 was under
discussion.

Shrimati Renuka Ray : Would you put my suggestion to the House,
Sir?
Shri Syamnandan Sahaya: Has the Hon. Minister got nothing to

say on the points that I made ?

My Deputy Speaker : I do not think he wishes to say anything. Does
he want to say anything ?

Dr. Ambedkar : No. Sir.

The Minister of Education (Maulana Azad) : The Prime Minister
will explain it.

The Prime Minister (Shri Jawaharlal Nehru): I am sorry I was
not here when the hon. Member spoke.

Mr. Deputy Speaker : He wanted to know if there are any portions
of this Bill that are not to be considered. Clause 2 was under discussion
previously and naturally I wanted the discussion to proceed and I was
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about to allow amendments to be moved. Meanwhile, the hon. Member
wanted to know whether the Hon. Minister is taking up any particular
portions of this Bill first and giving them preference.

Shri Syamnandan Sahaya: In view of the reports in the Press, I
wanted to know the correct position.

Shri Jawaharlal Nehru : I think the day before yesterday I did say
something on this very subject, that is, we propose to take up Parts I
and II of this Bill and if time permits we shall take up more. In any
case, we do not want to leave the matter unfinished in regard to these
two parts. We should like to finish them, even though in regard to the
rest what we shall do depends on time.

Shri Kamath : Has any definite number of days been earmarked for
the consideration of this Bill ?

Shri Jawaharlal Nehru: We expect that we shall finish it within
this week.

Shri Syamnandan Sahaya : This month or this week ?
Shri Jawaharlal Nehru : This week, I said.

Dr. Ambedkar: With your permission, I should like to move
amendment No. 4, in list No. 1. It seeks to substitute ‘tribe or community’
to bring it in conformity with the rest of the clause. I beg to move:

In the amendment proposed by me, printed as No. 3, after part (1)
(1) insert:

),

“@ia) in part (c) (i1) for ‘community’ substitute ‘tribe or community’;
Mr. Deputy Speaker : Amendment moved :

In the amendment proposed by the Hon. Dr. B. R. Ambedkar, printed
as No. 3, after part (1)(i) insert:

L]

“(ia) in part (c)(ii) for ‘community’ substitute ‘tribe or community’;

Dr. Ambedkar has already moved amendment No. 3 during the last
session. That amendment and this one are before the House. Has any
other hon. Member got amendments relating to the same subject ?— to
the same subject, and not to clause 2 as a whole ?

Shri J. R. Kapoor (Uttar Pradesh) : Is it your intention, Sir, that if
we have amendments to the amendments No. 3 and 4 of Dr. Ambedkar,
we may move them ?

Mr. Deputy Speaker: Yes.
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Shri J. R. Kapoor: So, with your permission, I should like first to
move No. 95 of list No. 2. As a matter of fact, I had in my original notice
given it as an amendment to amendment No. 3 of Dr. Ambedkar, but
here it has been given as an independent amendment. That has been
done by the office for the sake of facility probably. I am mentioning
this only to avoid any objection from any quarter that No. 95 is not an
amendment to the amendment of Dr. Ambedkar. I beg to move :

(1) For clause 2, substitute :

“2. Application of Code.—This Code applies to all the citizens of India
that is Bharat, who after attaining the age of majority declare in writing
that they shall be governed by this Code, and get such declaration
registered in accordance with rules prescribed for the purposes by the
Central Government:

Provided that the provisions of Part Il relating to marriage and
divorce shall apply to such declarant only when both the bride and the
bridegroom before the marriage, or both the husband and wife after the
marriage, make such a declaration.”

Then, in the same context, I would ask your permission to move
amendment No. 97 in list No. 2, I beg to move:

(11) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, after part (2), insert:

“(38) After sub-clause (3), the following new sub-clause be inserted,
namely:—

‘(4) This code or any part or parts thereof also apply to any other
person who after attaining the age of majority declares in writing that
he shall be governed by this Code, or any part or parts thereof as the
case may be, and get such declaration registered in accordance with
rules prescribed for the purposes by the Central Government:

Provided that the provisions of Part II relating to marriage and.
divorce shall apply to such declarant only when both the bride and the
bridegroom before the marriage, or both the husband and wife after the

5

marriage, have made such a declaration.
I also beg to move:

(111) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in part (1)(ii) of the proposed amendment to sub-clause
(1) of clause 2, after “Sikh religion” add :

“or to any other religion or faith except Muslim, Christian, Parsi, or
Jew religion.”
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(1v) After part (c) (i1) of sub-clause (1) of clause 2, insert:
“(111) to any orphan or abandoned child brought up by the State.”

Shri B. K. P. Sinha (Bihar): May I suggest that instead of hon.
Members reading all the amendments, they may only refer to their
numbers. Because the amendments sometimes tantamount to a speech.

Mr. Deputy Speaker: It is no good our closing our eyes. There
is a limit to this kind of suggestion. The amendments must be read ;
we cannot rush through like this. Certainly I will allow all reasonable
debate on the matter. I myself am not able to understand at times.
Except on formal matters, when I shall ask hon. Members not to read
the amendments, the amendments must be read.

Shri J. R. Kapoor : Thank you for your direction, Sir.

Mr. Deputy Speaker: That does not mean that the hon. Member
can be dilatory.

Shri J. R. Kapoor : If the suggestion of my hon. friend were to be
pursued to its logical length, we can even say that all the amendments
standing in the name of an hon. Member are moved.

Mr. Deputy Speaker: We need not dilate upon that.
Shri J. R. Kapoor: I beg to move :

(v) for sub-clause (3) of clause 2, substitute :

“(3) The expression ‘Hindu ‘wherever it occurs in this Code shall
be construed as if it included a person who, though not a Hindu by
religion is, nevertheless governed, or declares his consent in the manner
prescribed by the Central government in this behalf to be governed, by
the provisions of this Code.”

Then I come to amendment No. 272 of List 5.

Mr. Deputy Speaker : I think we might take up sub-clause by sub-
clause. There are a number of sub-clauses in clauses 2. Unless any
amendment can be brought under anyone of these sub-clauses we shall
carry on with sub-clause (1). Then we shall take up the other sub-clauses.
What is the Hon. Minister’s reaction to this suggestion ?

Dr. Ambedkar: I am quite agreeable to that.

Shri J. R. Kapoor: May I submit that all the amendments might
be allowed to be moved. We shall follow the procedure we adopted in
the Constituent Assembly from tomorrow onwards.

Mr. Deputy Speaker: Today, I leave it to hon. Members to move
whatever amendments they like. Tomorrow I shall have them consolidated
under each sub-clause.

Shri J. R. Kapoor: I beg to move :
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(vi) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, for part (2) substitute :

“(2) for sub-clause (4) the following be substituted, namely :—

‘(4) This Code or any Part or Parts thereof also apply to any other
person who declares his consent in the manner prescribed by the Central
Government in this behalf to be governed by this Code or any part or
parts thereof, as the case may be.” ”

(vil) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendment to clause 2, after part
(1), insert:

“(1A) in the proviso to sub-clause (2), insert at the end ‘unless he
has declared his consent in the manner prescribed by the Central
Government in this behalf to be governed by this Code in respect of
such matters also.” ”

(viii) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
. printed as No. 3, in the proposed amendment to clause 2, after part
(1), insert:

“(1A) in sub-clause (3) for the words ‘the provisions’ the words ‘any
or more of the provisions’ be substituted.”

Or, in the alternative, if that be not acceptable to the House:

(ix) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendment to clause 2, after part
(1), insert:

“(1A) in sub-clause (3) insert at the end ‘in respect of any or more of

> 9

the matters dealt with herein’.

Mr. Deputy Speaker: “Any one or more” is the usual expression.
Is it not?

Shri J. R. Kapoor: I agree, Sir, to your suggestion. This exhausts
my amendments to amendment No. 3 of Dr. Ambedkar.

There is one amendment which I seek to move to my own previous
amendment moved during the last session.

I beg to move :

(x) In the amendment proposed by me, printed as No. 93, to the
proposed clause 2, add the proviso :

“Provided that the provisions of Part II relating to marriage and divorce
shall apply to such declarant only when both the bride and bridegroom
before the marriage, or both the husband and wife after the marriage,
make such a declaration.”

Mr. Deputy Speaker : A similiar amendment has already been moved.
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Shri J. R. Kapoor: This is an amendment to my own previous
amendment. Then I wish to move my amendment No. 125.

I beg to move :
(x1) To clause 2, add the proviso :

“Provided that the provisions of parts II or/and VII relating to marriage
and divorce, and succession shall not apply to any person unless such
person, after attaining the age of majority declares in writing that he or
she, as the case may be, shall be governed by the said provisions, and
gets such declaration registered in accordance with rules prescribed for
the purpose by the Central Government:

Provided further that the provisions of Part II relating to marriage
and divorce shall apply to such declarant only when both the bride and
bridegroom before the marriage, or both the husband and wife after the
marriage, make such a declaration.”

There is only one more amendment, notice of which I have given this
morning. It is a small amendment and with your permission I shall
move it.

I beg to Move :

(x11) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendments to sub-clause (1) of clause
2, after part (1) (i1), insert :

“@i11) insert a new part (e) as follows:

‘(e) to a convert to any religion or faith after the commencement of
this Code’.”

Mr. Deputy Speaker : That is, if on the date of the commencement
of this Code there is a Hindu, even if he changes his religion after the
commencement of this Code it is this Code which will apply to him
notwithstanding the change of religion. Is that the intention ?

Shri J. R. Kapoor : The intention is that if any person changes his
faith after the commencement of this Code, then this Code shall apply
to him. Suppose a Hindu changes his faith after the commencement of
this Code and becomes a Muslim, even then it will not be open to him
to have two, three or four wives at a time as he likes. That is, it should
not be open to anyone to convert himself into a Muslim in order only
to get over the provisions of this Code and to have more than one wife.
There are other implications also of my amendment but I have explained
this one important implication.

Shri Naziruddin Ahmad : One wife will be sufficiently difficult; two
wives would be out of the question !
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Mr. Deputy Speaker : Today I will allow all amendments to be moved
to clause 2— both to the original clause and to the amendments of the
Hon. Minister. I shall try to put them together tomorrow.

Pandit Thakur Das Bhargava (Punjab) : May I know if any of the
amendments which my hon. friend has just now moved were moved in
the February session also ? I think one of the amendments moved now
was debated in the House—the amendment relating to a person declaring
that he will be bound by the Code. I think he also made a speech on
that. I do not know if that amendment has not already been moved and
also debated upon.

Shri J. R. Kapoor: I may assure my hon. friend that I have taken
jolly good care to see that I do not repeat any one of my previous
amendments. Of course the subject matter of some of these amendments
was incorporated in some form or another in a previous amendment that
I have moved. But finding that, that particular amendment would not
well suit the purpose, and in order to meet the objection raised then by
my hon. friend Pandit Thakur Das Bhargava, I have further amended my
previous amendment so as to bring it perfectly within the four corners
of the Code and also to. make it otherwise acceptable.

Shri Syamnandan Sahaya: I beg to move :

To clause 2, add the proviso :

“Provided however, that notwithstanding anything contained in this
section this Code shall not apply to any person unless such person got
his name registered, signifying his will to be governed by this Code,
with such authority and in such manner as may be prescribed.”

Sardar B. S. Man (Punjab) : I beg to move:
In clause 2, omit “Sikh”, wherever it occurs.

Mr. Deputy Speaker: The hon. member’s desire, I take it, is that
it ought not be apply to Sikhs.

Sardar B. S. Man: Yes.

Mr. Deputy Speaker : At each stage let us know what the scope of
the amendment is ?

Pandit Thakur Das Bhargava: Such an amendment has already
been moved. The subject-matter of amendment No. 236 is the same as
Sardar Hukam Singh’s amendment.

Mr. Deputy Speaker: Let us forget what all has been done. Let
us start. The intention of the House is to proceed clause by clause and
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have a connected picture—and so there is no harm if there is a repetition
or if it is moved once again so as to focus attention.

Pandit Thakur Das Bhargava : In that case in the February session
I moved an amendment and also made a speech on it. Is it necessary
for me to move it again ?

Mr. Deputy Speaker : It is not necessary.
Dr. Ambedkar : No, we know them.

Shri R. K. Chaudhari: May I draw your attention to amendment No,
123 ? This stands in the name of Shri Jhunjhunwala who was here just
now. But he asked me to bring this to your notice because he has gone
outside the House owing to an urgent call. So he will come and move it.

Mr. Deputy Speaker : Let him come. After he comes he can move it.

Shrimati Renuka Ray: You were kind enough to say this morning
that amendments where the subject-matter is the same should be moved
together. I want to ask whether you are allowing such amendments
which were moved and on which speeches were made for three days, to
be moved once again.

Mr. Deputy Speaker: They are pending.

Shrimati Renuka Ray: Certain amendments were moved and speeches
made on them in the February session for three or four days. I want to
know whether those are to be repeated now.

Mr. Deputy Speaker : What I propose to do is this. If any particular
Member who has already moved his amendments wants to draw attention
to them. He can indicate those amendments. I will make a note, the
office also has a note. So that when the time comes I will put them. In
so far as speeches have already been made I shall take care to see that
there is no repetition of them. That is all that I can say.

Shri Kamath : But discussion on those amendments is not barred.
Does it mean that all those amendments have been disposed of ?

Mr. Deputy Speaker : No. All the amendments are under discussion.
No amendment has been disposed of.

Shri Naziruddin Ahmad : There is bound to be a certain amount
of repetition because the House has meanwhile forgotten everything.

Mr. Deputy Speaker : The hon. Member knows how helpless I have
become even if repititions are made. Therefore, I suggest to myself mat
I should be a little more careful.

Dr. Tek Chand (Punjab): I beg to move : -
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In part (a) sub-clause (1) of clause 2, for “members”, substitute
“followers”.

it is only a formal amendment and Dr. Ambedkar has agreed to
accept this. The clause will then read: “and followers of the Brahmo,
the Prarthana or the Arya Samaj”.

Shri Bhatt (Bombay) : I beg to move :
For sub-clause (2) of clause 2, substitute :

“(2) This Code also applies to any person, irrespective of his religion,
who has been governed by the Hindu law or by any customor usage as
part of that law in respect of any matters dealt with herein.”

I have tabled no other amendment. But Dr. Ambedkar has used the
word ‘community’ with ‘tribe’, will he not also put in the word ‘clan’
with them ?

Shri Barman (West Bengal) : I beg to move :

In the proviso to sub-clause (2) of clause 2, for “in respect of those
matters” occuring at the end, substitute :

“in respect of matters which that person has not voluntarily chosen.”

Mr. Deputy Speaker : The hon. member wants to give an option for
him to come into the Hindu Code.

Dr. Ambedkar : Something like that.

Shri Barman: My intention is that a person who has voluntarily
chosen to adopt the customs and usage of the Hindu law will not be
allowed subsequently to say that he is not governed by them, but any
third person may challenge or may prove that, that person was not
governed by the Hindu Code and as such as regards the other matters
the Code will not apply to him ; but as regards the matter which that
person has himself voluntarily chosen, other persons would be precluded
from challenging him.

Mr. Deputy Speaker: If he has already chosen, he will not be
governed by the earlier portion of the Hindu Law. Perhaps the hon,
Member wants to make it more clear.

Shri Naziruddin Ahmad : I beg to move :
(1) Omit part (b) of sub-clause (1) of clause 2.

(i1) In part (a) of sub-clause (1) of clause 2, for “Hindus, that is to
say, all persons professing the Hindu religion” substitute “persons who
are Hindus by religion”.
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Mr. Deputy Speaker : That is the same thing as the Hon. Minister’s
amendment.

Shri Naziruddin Ahmad : There is a verbal change.

Then, I beg to move :

(111) For part "(b) of sub-clause (1) of clause 2, substitute:
“(b) to any person who is a Jaina by religion.”

Mr. Deputy Speaker: It is an alternative amendment.

Shri Naziruddin Ahmad : Yes, Sir.

Then, I beg to move :

av) In part (b) of sub-clause (1) of clause 2, for “Jaina or Sikh”
substitute “or Jaina”.

Mr. Deputy Speaker : He wants to eliminate the Sikhs and Buddhists.
Shri Naziruddin Ahmad : Yes, Sir.

Dr. Ambedkar : There are varities of amendments.

Shri Naziruddin Ahmad : Some of them are alternatives.

Dr. Ambedkar: One amendment says that Buddhists and Sikhs
should be omitted and another says Jains should be omitted.

Mr. Deputy Speaker: The hon. Member does not want the Jains
to be omitted.

Shri Naziruddin Ahmad : ‘Jains’ should stand. These are different
variations of amendments, because hon. Members do not know which
will be acceptable to the House and particularly by the Hon. Minister.

Mr. Deputy Speaker : In all his amendments I find that the ‘Jains
1s the common factor. He wants the others, that is, the Buddhists and
Sikhs to be omited.

Shri Naziruddin Ahmad : ‘Jains’ I have not objected but the Sikhs
have seriously objected.

Mr. Deputy Speaker : They are now governed by the Hindu Code.

Shri Naziruddin Ahmad : The whole question is whether this kind
of Hindu law should be forced upon them ? They are Hindus no doubt,
but should this kind of non-Hindu Law or rather un-Hindu Law be
forced upon them ?

Then, I beg to move:

(v) In part (¢)() of sub-clause (1) of clause 2, after “illegitimate” insert:
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“who, if he has attained the age of eighteen years, is himself a Hindu
and”

(vi) In part (c)@) of sub-clause (1) of clause 2, after “parents are”
insert “or have been”.

(vii) In part (d) of sub-clause (1) of clause 2, at the end, add : “subject
to his rights and liabilities before his conversion.”

Mr. Deputy Speaker: Let me pause here. Let us understand the
implications of this. Shri Jaspat Roy Kapoor wants that notwithstanding
change of religion by a Hindu after the passing of this Code, his rights
and liabilities must be regulated by the Hindu Code. This amendment
wants that if a person wants to change and become a convert, his rights
and liabilities under his original religion ought not to be affected.

Shri Naziruddin Ahmad : If he is wrong, I am also equally wrong.
We are in a vicious circle. That goes against the very idea of conversion.
If a man is converted, he loses his past and begins a new chapter. As Mr.
Kapoor has submitted his amendment, I am submitting this amendment.
Both should be accepted or both should be rejected.

Mr. Deputy Speaker: Both the hon. Members want to avoid any
change in their legal or civic rights as a result of conversion. Conversion
ought not to affect their rights and liabilities with respect to property,
succession, etc.

Shri Naziruddin Ahmad : There is an old Act which saves the past
rights of Hindus converted to Christianity. That also reserves past rights
and liabilities.

(vii1) Then, I beg to move :
After sub-clause (1) of clause 2, insert :

“(1A) This Code shall not apply to the Scheduled Castes and Scheduled
Tribes.”

Dr. M. M. Das (West Bengal): May I know what right the hon.
Member has got to speak on behalf of the Scheduled Castes ?

Shri Naziruddin Ahmad: At present, I am only moving my
amendments. I am not trying to explain them ; I am not now trying to
convince my hon. Friend.

Mr. Deputy Speaker : There are some people who are more loyal to
others than others themselves.

Shri Naziruddin Ahmad: I shall state my reasons. There are
certain parts of the Code which would be too much for them to
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assimilate. For example, they have very simple forms of marriage and
divorce. You are making their life more complicated.

Mr. Deputy Speaker: The hon. Member forgets that his objection
is to the whole Code. If it is said that they have got simpler forms of
marriage and divorce and these forms need not be introduced, that is
a matter for consideration. (The whole Code goes out as if they do not
belong to the Hindu community.)

Shri Naziruddin Ahmad : My objection is to the whole Code as well
as every part—singly as well as taken as a whole.

Mr. Deputy Speaker: The hon. Member forgets that there is a
consolidating portion also; by his amendment even those portions
for which no exception could be taken would not apply. We are only
preliminarily discussing what exactly the hon. Member wants.

Shri Naziruddin Ahmad : Then, I beg to move:
(ix) Omit sub-clause (2) of clause 2.

Mr. Deputy Speaker : This is the residuary amendment. This seems
to be absolutely meaningless. What is the Code which should govern ?
The Indian Succession Act ?

Shri Naziruddin Ahmad : There may be a man who may have a
new religion. There is in Japan a religion known as Shintoism. If a
person professing that religion comes to India, would you apply the
Hindu Code or the Muslim Code ? He should be governed by his own
Code. The proviso says that if it is “proved” that another law applies to
him, then the Hindu Code would not apply. Upon whom will the onus
lie ? Suppose a man comes to India professing no religion. He has civil
rights and liabilities. Would he be governed by the Hindu Code ? Why
not the Muslim Code or the Christian Code or the Sikh Code ? Every
man should be governed by his own Code. I shall explain this proviso
at the proper time. This proviso also goes too far. It throws the onus
upon a person coming into India who is not a Muslim, Christian, Parsi
or Jew by religion, to prove his status. How can he prove that the Hindu
Code does not apply ?

Mr. Deputy Speaker : He would be governed by private international
law. Merely because he comes here, the Hindu Code would not apply.

Shri Naziruddin Ahmad : The point is that the onus is thrown upon
a stranger who might find himself absolutely in hot waters.

Shri J. R. Kapoor: This Code applies to non-Hindus to whom
some portions of the Hindu law or customs under the Hindu Law are
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applicable. This proviso does not apply to anybody to whom no part of
the Hindu law is applicable.

Shri Naziruddin Ahmad : The whole applicability of the Code goes
by the wording of the Act and not on its so called internal meaning.

Shri J. R. Kapoor : The wording is clear. The proviso says: “Provided
that if it 1s proved that such person...” “Such person” means the person
referred to in sub-clause 2 and not a person coming from America or
England.

Shri Naziruddin Ahmad : I beg to move :
(x) Omit sub-clause (3) of clause 2.

To me, this sub-clause i1s to beg the question. It says:

“The expression ‘Hindu’ in any portion of this Code shall be construed
as if it included a person who, though not a Hindu by, religion is,
nevertheless, governed by the provisions of this Code.”

This is the very question we have to clarify. To whom does this Code
apply ? We say, if the Hindu Code is applicable to any one, he is bound
by it. The question is to whom, apart from the Hindus, this Code should
apply. It is begging the question to say that the expression ‘Hindu’ applies
to whom this Hindu Code applies. We shall have to clarify the matters.
I do not claim infallibility. But, I have felt some difficulty.

Then, I beg to move :
(xi) Omit sub-clause (4) of clause 2.
Dr. Ambedkar : That is also my amendment.

Shri Naziruddin Ahmad : I also beg to Move :(xii) After sub-clause
(4) of clause 2, insert:-
“(5) Notwithstanding anything in this section, this Code shall apply
only to such areas or to such persons or classes of persons in any State

and from such time or by such stages as the State legislature may from
time to time by Act provide.”

Mr. Deputy Speaker: So far as this amendment is concerned,
we shall have to consider whether this is the proper place where this
amendment should be considered, or it should be........

Dr. Ambedkar : It should come under clause 1.

Shri Naziruddin Ahmad: If you think that it will be properly
considered along with clause 1......

Mr. Deputy Speaker : This amendment stands over and will be taken
up when we come to clause 1.
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Shri Jhunjhunwala (Bihar): I beg to move :
To clause 2, add the proviso :

“Provided however, that notwithstanding anything contained in the
above clauses this Code shall not apply to such person as will get his
or her name registered with such authority and in such manner, as may
be hereafter prescribed by Parliament, within five years after this Code
comes into force and in case of a minor within five years after such a
minor attains majority, to the effect that he or she does not want to be
governed by this Code.”

I have moved an amendment where I had placed the burden on the
persons to get themselves registered who want to be governed, and if
that is not accepted, here I have placed it on those who do not want to
be governed by this Code.

Shri Bhatt: I beg to move :

In sub-clause (3) of clause 2, after “nevertheless governed”, insert “or
desire to be governed”.

Mr. Deputy Speaker : I shall formally place the amendments before
the House. So far as the amendments to clause 2 that were moved last
time are concerned, they are already before the House. Hereafter all
amendments must be moved at the beginning of the discussion, because
if they continue to be moved when the discussion is in progress, hon.
Members who have already taken part in the discussion may not be able
to take part and speak on those new amendments. It is not a technical
objection. These may be amendments of substance and hon. Members
who have already spoken with reference to other amendments earlier,
may not be sole to take part in the discussion on these new amendments.
But in the present case, if there are any such hon. Members I shall
consider and give them also a chance, if necessary....

Dr. Ambedkar : A small chance.

Mr. Deputy Speaker : A small chance. But they may not repeat what
they had already stated. Barring that, in future, my request to hon.
Members is that all the amendments may be moved when a particular
clause or sub-clause is begun. Otherwise we will have to go on repeating
the process, allowing the Members to move amendments, and going over
the whole matter once again.

I have already placed before the House the amendment moved by the
Hon. Dr. Ambedkar today. I will now place before the House the other
amendments moved today.
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Amendments moved :

(1) In the amendment proposed by Shri J. R. Kapoor, printed as No.
93, to the proposed clause 2, add the proviso :

“Provided that the provisions of Part Il relating to marriage and
divorce shall apply to such declarant only when both the bride and
bridegroom before the marriage, or both the husband and wife after
the marriage, make such a declaration.”

(2) for clause 2, substitute :

“2. Application of Code.—This Code applies to all the citizens of India
that is Bharat, who after attaining the age of majority declare in writing
that they shall be governed by this Code, and get such declaration
registered in accordance with rules prescribed for the purposes by the
Central Government:

Provided that the provisions of Part II relating to marriage and
divorce shall apply to such declarant only when both the bride and the
bridegroom before the marriage, or both the husband and wife after
the marriage, make such a declaration.”

(3) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendments to sub-clause (1) of clause
2, after part (1)(i1), insert:

“(ii1) insert a new part (e) as follows :

‘(e) to a convert to any religion or faith after the commencement of
this Code’.”

(4) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in part (1)(i1) of the proposed amendment to sub-clause
(1) of clause 2, after “Sikh religion” add :

“or to any other religion or faith except Muslim, Christian, Parsi or
Jew religion.”

(5) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendment to clause 2, after part
(1), insert:

“(1A) in the proviso to sub-clause (2), insert at the end ‘unless he
has declared his consent in the manner prescribed by the Central
Government in this behalf to be governed by this Code in respect of

5 9

such matters also’.

(6) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendment to clause 2, after part
(1), insert:
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“(1A) in sub-clause (3) for the words ‘the provisions’ the words ‘any
or more of the provisions’ be substituted.”

(7) in the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, in the proposed amendment to clause 2, after
part (1), insert:

“(1A) in sub-clause (3) insert at the end ‘in respect of any or more

59

of the matters dealt with herein’.

(8) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, for part (2). substitute :

“(2) for sub-clause (4), the following be substituted, namely :—

‘(4) This Code or any Part or Parts thereof also apply to any other
person who declares his consent in the manner prescribed by the
Central Government in this behalf to be governed by this Code or

>

any part or parts thereof, as the case may be’.

(9) In the amendment proposed by the Hon. Dr. B. R. Ambedkar,
printed as No. 3, after part (2), insert:

“(3) After sub-clause (3), the following new sub-clause be inserted,
namely:—

‘(4) This code or any part or parts thereof also apply to any other
person who after attaining the age of majority declares in writing
that he shall be governed by this Code, or any part or parts thereof
as the case may be, and get such declaration registered in accordance
with rules prescribed for the purposes by the Central Government:

Provided that the provisions of Part II relating to marriage and
divorce shall apply to such declarant only when both the bride and
the bridegroom before the marriage, or both the husband and wife
after the marriage, have made such a declaration’. ”

(10) In part (a) of sub-clause (1) of clause 2, for “Hindus, that is
to say, all persons professing the Hindu religion” substitute “persons
who are Hindus by religion”.

(11) In part (a) of sub-clause (1) of clause 2, for “members”,
substitute “followers”.

(12) Omit part (b) of sub-clause (1) of clause 2.

(13) For part (b) of sub-clause (1) of clause 2, substitute :

“(b) to any person who is a Jaina by religion.”
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(14) In part (b) of sub-clause (1) of clause 2, for “Jaina or Sikh”
substitute “or Jaina”.

(15) In clause 2, omit “Sikh”, wherever it occurs.

(16) In part (c)@) of sub-clause (I) of clause 2, after “Illegitimate”
insert:

“who, if he has attained the age of eighteen years, is himself a
Hindu and.”

(17) In part (¢)(i) of sub-clause (1) of clause 2, after “parents are”
insert “or have been”.

(18) After part (c)(i1) of sub-clause (1), of clause 2, insert:

“(i11) to any orphan or abandoned child brought up by the State.”

(19) In part (d) of sub-clause (1) of clause 2, at the end, add : “subject
to his rights and liabilities before his conversion.”

(20) After sub-clause (1) of clause 2, insert:

“(1A) This code shall not apply to the Scheduled Castes and Scheduled
Tribes.”

(21) Omit sub-clause (2) of clause 2.
(22) for sub-clause (2) of clause 2, substitute :

“(2) This Code also applies to any person, irrespective of his religion,
who has been governed by the Hindu Law or by any custom or usage
as part of that law in respect of any matters dealt with herein.”

3

(23) In the proviso to sub-clause (2) of clause 2, for “in respect of

those matters” occuring at the end, substitute :

“In respect of matters which that person has not voluntarily chosen.”
(24) Omit sub-clause (3) of clause 2.

(25) for sub-clause (3) of clause 2, substitute :

“(3) The expression ‘Hindu’ wherever it occurs in this Code shall
be construed as it included a person who, though not a Hindu by
religion, is nevertheless governed, or declares his consent in the manner
prescribed by the Central Government in this behalf to be governed,
by the provisions of this Code.”

(26) In sub-clause (3) of clause 2, after “nevertheless governed”, insert
“or desires to be governed”.

(27) Omit sub-clause (4) of clause 2.
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(28) To clause 2, add the proviso :

“Provided that the provisions of Parts II or/and VII relating to
marriage and divorce, and succession shall not apply to any person
unless such person, after attaining the age of majority declares in
writing that he or she, as the case may be, shall be governed by the
said provisions, and gets such declaration registered in accordance
with rules prescribed for the purpose by the Central Government.

Provided further that the provisions of Part II relating to marriage
and divorce shall apply to such declarant only when both the bride
and bridegroom before the marriage, or both the husband and wife
after the marriage, make such a declaration.”

(29) To clause 2, add the proviso :

“Provided however, that notwithstanding anything contained in the
above clauses, this Code shall not apply to such person as will get
his or her name registered with such authority and in such manner,
as may be hereafter prescribed by Parliament, within five years after
this Code comes into force and in case of a minor within five years
after such a minor attains majority, to the effect that he or she does
not want to be governed by this Code.”

(30) To clause 2, add the proviso :

“Provided however, that notwithstanding anything contained in this
section this Code shall not apply to any person unless such person
got his name registered, signifying his will to be governed by this
Code, with such authority and in such manner as may be prescribed.”

The other amendments on the order paper against which an asterisk
mark is placed and which were moved in the last session are also
before the House. The clause as well as all the amendments will now
be under discussion.

I will ordinarily only request hon. Members, who have not taken
part in the debate so far on clause to rise in their seats. If hon.
Members who have already spoken want to state any fresh points
arising now, I will consider the matter and allow an opportunity, if
necessary, later on.

Pandit Malaviya (Uttar Pradesh): Sir, will you allow anybody to
move any further amendments to this clause during the course of
the discussion ?

Mr. Deputy Speaker: What I find is, normally that is a very
difficult affair. It is inconvenient if amendments are allowed to be
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moved at later stages, for once again hon. Members will have to apply
their minds and ....

Pandit Malaviya: But in view of the special circumstances that
exist now...

Mr. Deputy Speaker: Of course, during the course of the discussion,
for the purpose of bringing about an agreement or some such thing, an
amendment may be moved, and in that case the matter will always be
considered. But with respect to new amendments I suppose the House
will agree that for the reason that they will throw open the discussion
once again, they should not be allowed.

Khawaja Inait Ullah (Bihar): Would not an amendment that goes
against the Constitution be out of order ?

Mr. Deputy Speaker : The hon. Member may refer me to the points
that are considered as out of order or beyond the scope of the House at
the time the matter arises.

Shri M. Naik (Orissa): If an amendment moved stands in the names
of two or more Members, will that amendment be taken as having been
moved by only one Member or by all the Members who have given
notice of it ?

Mr. Deputy Speaker : I shall take it that all of them have moved it.

Shri M. Naik: What happens if the hon. Member who moved it
remains absent now ?

Mr. Deputy Speaker: I shall adopt the safer procedure. It is true
that more than one Member has given notice of an amendment, and if he
is not in his seat, it is open to any other of the hon. Members to move
it. The question is, if all the Members are in their seats, whether all of
them are to be taken to have moved it. By way of abundant caution we
may say that all of them have moved it so that ultimately when there
is any question of withdrawing that amendment and the Member who
moved it is not in his seat, any of the other Members can withdraw it.

Shri R. K. Chaudhuri: If I want to oppose any of the new amendments
now moved when can I do so?

Mr. Deputy Speaker: Whenever he rises and is called upon
to speak. He is entitled to speak on all the amendments. (An hon.
Member: Of one category ?) We have finished all categories. So far
as clause 2 is concerned, I have allowed hon. Members to move all
the amendments. Tomorrow I shall try to group them for purposes of
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convenience according to their substance. The clause may be discussed
as also all the amendments and amendments to amendments.

Shri J. R. Kapoor: You may direct the office to circulate to us a
consolidated list of all the amendments moved today as also on the
previous occasion, so that we may have in a simplified form all the
amendments for ready reference.

Mr. Deputy Speaker : Though there are various lists of amendments,
what is done is that they are put consecutively and, therefore, no further
arrangement is necessary. As regards circulating the amendments moved
today, I thought hon. Members would have noted them as I have done.

Dr. Ambedkar : I have also noted them.

Shri J. R. Kapoor : Amendments to the same part of the clause may
be at different places and for the sake of convenience it is better they
are put in one place.

Mr. Deputy Speaker : I shall ask the office to circulate a list containing
the numbers of the amendments moved instead of once again repeating
the amendments.

Shri J. R. Kapoor : It should be sub-clause by sub-clause.

Mr. Deputy Speaker : Hon. Members have left their homes far away
and come over here for parliamentary work. I do not believe the office
should do it. Hon. Members should do it. Hon. Members may take one
view and the office may take another view and does the hon. Member
also want the Secretary to speak on his behalf in this matter ? As
regards Pandit Malaviya’s amendment I shall allow it as an exception.
With respect to other matters from tomorrow I would insist as a rule
that I must have a copy of the amendment as also the Law Minister.
Today perhaps hon. Members may not have had sufficient time to think
about their amendments. Pandit Malviya may read out his amendment
so that we may note it down.

Pandit Malviya : I beg to move : to clause 2, add the proviso :

“Provided further that notwithstanding anything to the contrary in this
Act, no provision of this Act shall apply to anyone unless a referendum
thereupon has been taken in the State to which he belongs and the
Legislature of the State thereafter has decided in accordance with the
result of the referendum that the provisions of this Act shall apply to
the residents of the State. Further, that, thereafter, it shall be open to
anyone to declare that he shall not be governed by this Act and the
same shall then not apply to him.”
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Shrimati Renuka Ray : Sir, there are two points which I want to
raise. It is a dilatory motion. The hon. Speaker has given a ruling during
the last session....

Mr. Deputy Speaker : Hon. Members ought not to start off straightway,
unless I call them. It may be a valid point...

Shrimati Renuka Ray: It is a point of order.

Mr. Deputy Speaker : May be. The hon. Member should first stand
up in her seat and I must call her.

Dr. Ambedkar : It might come under clause 1.

Pandit Malaviya : It is a matter of application and not a matter of
extent.

Mr. Deputy Speaker : Let it remain here as it is.

Shrimati Renuka Ray: Sir, there are two points which I want to
raise. First of all this amendment which has just been dictated to this
Parliament—a procedure which we have never known before—is of a
dilatory character...

Pandit Malaviya : Sir, I object to the word dilatory.

Shrimati Renuka Ray: This amendment is of a dilatory nature
and the Speaker has given a ruling last time, if you will remember, on
this. Secondly, I would like to know whether this procedure of dictating
amendments to the House, while the Parliament waits is going to be a
precedent which is going to be followed hereafter.

Mr. Deputy Speaker: The hon. Member too well knows that so far
as dilatory motions are concerned, it is open to the House to discuss the
amendments moved and throw them out, if the House is not inclined to
accept them. I am prepared to adopt the advice of the hon. lady Member.
I have not considered whether it is appropriate or relevant or irrelevant.
I will take time to do so and if at any time before put it to the House. 1
find it is best to say that it is not relevant and therefore does not arise.
I will do so. I will reserve my judgement so far as that is concerned.

As regards dictation, we have been accustomed to taking small
sentences but I never expected it to be a long sentence and therefore I
submitted myself to his dictation. Let us now go on. Let me place this
before the House.

Amendment moved :
To clause 2, add the proviso :

“Provided further that notwithstanding anything to the contrary
in this Act, no provision of this Act shall apply to any one unless
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a referendum thereupon has been taken in the State to which he belongs
and the Legislature of the State thereafter has decided in accordance
with the result of the referendum that the provisions of this Act shall
apply to the residents of the State. Further, that, thereafter, it shall
be open to anyone to declare that he shall not be governed by this Act
and the same shall then not apply to him.”

Pandit Malaviya : May I make a request ? It is a very serious matter
which we are considering....

Mr. Deputy Speaker : The hon. member will have an opportunity...

Pandit Malaviya : I wanted to draw your attention to the fact that
unless we are all careful enough to use language with a certain amount
of restraint we are likely to waste the time of the House and waste our
energy. I should like to take objection, with your permission, to the use
of the word dilatoriness for this reason :one Member may have one view,
another may have another view. But if we feel that a certain thing should
be done and if we wish to say it, the task becomes rather difficult if it
is said that we are dilatory. I think we should be careful in this matter.

Mr. Deputy Speaker: I have appealed to hon. members, the same
appeal I will repeat: hon. Members ought not to be too sensitive. “Dilatory”
is an absolutely parliamentary word. Hon. Members may be anxious to
get through this measure. It is not merely throwing any slur on hon.
Members—there are some dilatory motions and there are some motions
of substance. Therefore, it is quite a parliamentary expression. But I
will appeal to all sections of the House. (We are engaged in a very holy
cause.) This is a question of Hindu Law and the questions before us
relate to marriage and other things. Let us address ourselves with all
seriousness to this problem. We can iron out the differences and not
only create a meeting place here but also give a lead to the rest of the
country which is the intention of Parliament to give so far as this matter
is concerned. Therefore, I hope the best of cheer will prevail here and
with good humour we will get into the clauses. Though apparently any
particular amendment may be unpalatable at the beginning, let us hear
and reserve our judgment. That is my humble appeal to all sections in
the House. No heat ought to be allowed to enter into this controversy.
Let us keep our heads cool.

Shri R. K. Chaudhuri: May I ask your advice, Sir. ....
Dr. Ambedkar : Why do you seek advice so often ?

Shri R. K. Chaudhuri: Just now you were pleased to address
Shrimati Renuka Ray as madam. Has any Member got the right to be
addressed by the Chair like that ?
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Mr. Deputy Speaker: I am sorry. I would like to be corrected. I do
not like any Member to be addressed by any other Member in the first
person. Similarly I will not address any Member directly. I shall try to
be careful, but these things need not be pointed out to me. Now let us
proceed. We have had too much of advice.

The Minister of Home Affairs (Shri Rajagopalachari) : I take it,
Sir, that in the last amendment the question of order is open ?

Mr. Deputy Speaker: On all amendments. I merely placed that
amendment for purposes of discussion. At any time it is open to the
House or to me to consider it.

Now, I shall give preference to those gentlemen who have moved the
largest number of amendments, and so on in that order, and ultimately
to those who have not moved any amendment at all and who want to
speak. Those hon. Members who have already spoken on this will get a
chance, if necessary, in the end.

Shri Rajagopalachari : May I suggest one thing ? Those who promise
and who believe they will make short speeches should be given preference.

Hon. Members : No, no.

Shri Rajagopalachari : And they may give way to others afterwards.
If a member who wants to make a long speech is cut out by another we
need not sympathise, but it is unfair that those who wish to speak for
five minutes should be cut out by long speeches.

Mr. Deputy Speaker : The suggestion that is given is certainly good,
but I feel one difficulty. In the matter of resolutions of general discussion
on a particular Bill, I can ordinarily give preference to those who want
to speak for a short time so that there may be a number of members
speaking on it. But with respect to amendments, hon. Members who have
not tabled any amendment at all may occupy the time of the House.

Shri Rajagopalachari: Without prejudice to other considerations I
am suggesting it. Because, a closure may come at any time and those
who may have something very important and brief may be cut out.

Pandit Thakur Das Bhargava: How will we know beforehand
whether a Member will make a long speech or a short speech ?

Shri Rajagopalachari: This is a battle of the long and the short.

Mr. Deputy Speaker : We should only have a general indication that
all Members will make it, as short as possible.
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Khwaja Inait Ullah: I wish to oppose some amendments, which
were moved in the last session.

Mr. Deputy-Speaker : Nobody prevents him.

Shri Bharati (Madras) : His difficulty seems to be in regard to what
you, Sir, have stated that those who have moved amendments will get
preference.

Mr. Deputy Speaker : I have not said that I am going to cut it short.
All will have an opportunity unless and until the House itself puts a
ban upon them. I only indicated that hon. Members who have moved a
number of amendments must be given preference. Others may also speak.

*Dr. S. P. Mookerjee (West Bengal) : rose—

Mr. Deputy-Speaker : Dr. Mookerjee—though he has not tabled any
amendments.

Dr. S. P. Mookerjee : I happen to be one of those Members. . .
Shri Rajagopalachari: It goes against all rules. .

Dr. S. P. Mookerjee: ...... who have not tabled any amendment, nor
have I, Sir, spoken on this momentous measure at any time since the
Bill was introduced.

Shri Naziruddin Ahmad : He was a Minister at the time.

Dr. S. P. Mookerjee: Sir, we have met here after about seven
months to take up consideration of the Hindu Code Bill. Many things
have happened during this period. If I may say so, it is a matter of some
satisfaction that Government has kept its mind open and has volunteered
to make amendments in order to meet criticisms which may be made
either in this House or outside.

Shri Gadgil : Reasonable.

Dr. S. P. Mookerjee : I believe never in the history of our country
has a measure given rise to so much criticism in support or against it.

Shrimati Renuka Ray: What about the abolition of sati ¢

Mr. Deputy Speaker : No, hon. Member need interrupt another hon.
Member. I already said that it is likely to generate heat. Whatever -is
not to the taste of any hon. Member ought not to be imposed upon any
other hon. Member.

Dr. S. P. Mookerjee: The clause we are discussing now is of a
general character. It raises the question of the applicability of the entire
Code and from that point of view I should like to make some general
observations which will be of a relevant character.

*P.D., Vol. XV, Part II, 17th September 1951, pp. 2705-23.
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The question has arisen as to whether this Code should be made
applicable to Hindus as such or to such other classes of persons including
Sikhs, Jains and Buddhists as have been mentioned in the amendment
moved by the Hon. Law Minister. The question has also been raised
whether the Code should not apply to all citizens of India. I know that
this matter was raised on the floor of this House in February last and ‘I
do not wish to dilate upon it very much but I would certainly say that
as the Chapter in the Constitution dealing with the directive policy of
the State indicates, Parliament under the new Constitution has really
been called upon to pass a Code which is to be applied to all citizens—
an all India Civil Code. When this bill was started to be discussed, we
were working under a different set of circumstances altogether. It is
therefore a matter of regret that the new Government even after the
Constitution has been passed should proceed with a measure of this
description applicable only to one section of the community. It is said that
we are a secular State. In fact we suffer very often from a new disease
which may be called ‘secularities’. How far is it open to Parliament—I
am not raising any technical point—but how far is it desirable for
Parliament to pass a law which will be applicable to only one section of
the community ? I know what the reply of the law Minister is, because
he dealt with this question in one of his previous speeches. He said
that there was no difficulty in formulating an all India Civil Code if
the country really wanted it. If that is the answer, then why not let us
have such a Code ? I doubt very much if some of the provisions which
have been suggested in this Code can be proposed to be made applicable
to other communities, in particular to Muslims. We are discussing the
question of monogamy, I believe it is nobody’s case that monogamy is
good for Hindus alone or for Buddhists alone or for Sikhs alone. I believe
those who are advocating monogamy honestly feel that this system is
sound in principle and it should be made applicable to all—if not to
all persons in this civilised world, at least to all citizens in India who
are liable to be governed under laws passed by this Parliament. Now,
why not have a separate Bill dealing only with monogamy and make it
applicable to all citizens ? What is the objection thereto ? The objection
thereto may come from quarters to which the Law Minister pointed his
finger, I believe Mr. Naziruddin Ahmad.

Shri Naziruddin Ahmad : I am sufficiently troubled with one wife.
I do not want two.

Dr. S. P. Mookerjee : The law Minister has got his answer. In any
case, if a bill dealing with monogamy is introduced...
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Pandit Thakur Das Bhargava: A Bill to that effect has been
introduced in this House by me.

Dr. S. P. Mookerjee : If such a Bill is introduced, at least the Law
Minister will get support from Mr. Naziruddin Ahmad, but the real
reason is that Government dare not touch the Muslim community.

Shri Bharati: Why ?
Dr. S. P. Mookerjee : You make a test.
Shri Gadgil : Wait and see.

Dr. S. P. Mookerjee: I am making a suggestion. Let the Law
Minister declare that the Bill will be amended and the portion dealing
with monogamy will be applied to Muslims.

Shri Rajagopalachari : Are we to make laws in order to test courage ?

Dr. S. P. Mookerjee : Laws are sometimes made to test the sincerity
of individuals and Government and therefore the sincerity and the
partiality of the Government including the Home Minister are very
much in question today.

Shri Bharati: Not at all.
Dr. Ambedkar : No, no.

Dr. S. P. Mookerjee : I am not going to tread on this question because
I know the weaknesses of the promoters of the Bill. They dare not touch
the Muslim community. There will be so much opposition coming not
from men like Mr. Naziruddin Ahmad but from many others throughout
India that Government will not dare to proceed with it. But of course
you can proceed with the Hindu community in any way you like and
whatever the consequences may be.

Shri Rajagopalachari: Because we are the community.

Dr. S. P. Mookerjee : My appeal to the House and to the Government
would be on a somewhat different basis. I do not wish to make my
speech very controversial.

Shri Kamath : Why not ? Make it as controversial as you can.

Dr. S. P. Mookerjee: Because I want to create that atmosphere
where matters affecting social reform can be discussed in a method of
give and take. It is not a Press Bill which the Law Minister is sponsoring
on behalf of the Home Minister. We do not want the Police to stand
outside this Parliament to help the smooth passage of a Bill dealing with
social reform. That does not really help anybody. Any Bill whose object
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is to introduce social reform must have the support of the vast majority
of the people of the country. I see the Home Minister rising.

Shri Rajagopalachari: I am not interrupting, I am only helping
him. My interruption has given a twist to the hon. Member’s argument.
I was only objecting to the particular argument. I may be entirely in
agreement if he proceeds on the other basis.

An Hon. Member : So, you are a supporter !

Dr. S. P. Mookerjee: As the time of retirement from his office is
drawing nearer and nearer sense also is dawning upon the Home Minister
quicker and quicker. In any case, if we want to have social reforms in
this country, we would like to carry as large sections of the people with
us as possible.

I do not share this view that parliament has no right to deal with
matters of social reform. I know the sacredness of our ancient texts—
Vedas, Smritis and Srutis. But historically there were commentators
to interpret the great theories which are propounded by the original
lawmakers in days of yore. Gradually, the commentators also disappeared
and what we have witnessed during the last 150 years is that in many
matters affecting social reform Judges including European Judges
sitting in distant London and legislators have from time to time come
forward and made alterations in the social structure of the country. So
it is rather too late in the day for any one of us to say that Parliament
should not now have the right to pass legislation which may interfere
with the rights and privileges which may be enjoyed by the people of
this country under the existing law.

Pandit Maitra : Not this Parliament as constituted at present.

Dr. S. P. Mookerjee: So far as the right of this Parliament is
concerned, naturally it is a very delicate matter. For me being a Member
of this body it is rather difficult to challenge its jurisdiction, but of
course so far as its right to present the will of the people goes, that is
a matter which will be decided in the next few months and the people
themselves will give their verdict. It is no use either for us sitting on
this side or Members of Government sitting on the other side claiming
for this Parliament things which may not be actually, honestly and
legitimately claimed for this body. But my point is this that today there
is a volume of opinion—a strong body of opinion, against some or many
of the fundamental features of this Bill. I beg of hon. Members who are
supporting this Bill to appreciate the depth of these criticisms. There
may be some features in this Bill with which I am in agreement, but
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I am trying to look at this measure from the point of view of those who
are opposing it either in whole or in part. Just as we may appreciate the
depth of the feelings of those who are supporting this measure, so also the
depth of feelings of those who are opposing it must be appreciated. How
to find a solution ? From the papers we find that for strategic reasons it
has been decided to omit the consideration of some portions of this Bill.

Dr. Ambedkar : Strategic reasons ?

Dr. S. P. Mookerjee : A sort of toss is supposed to have been taken.
On the one side are marriage and divorce and on the other side is property
and somehow marriage and divorce have won the day, and property has
been relegated to the background for the time being.

An Hon. Member : Property has won the day.

Dr. S. P. Mookerjee : Is it possible for us on the consideration of
the amendments which are now before the House under clause 2 to
devise some procedure whereby it may be left open to those who desire
to come under the Code to take the fullest advantage of its provisions,
and at the same time give freedom to those who do not believe in the
sanctity or legality or justice of the provisions to continue to be governed
by existing Hindu Law ?

Shri Bharati: That is uniformity.

Dr. S. P. Mookerjee : That is a proposal which I am making in a
perfectly relevant manner on the basis of the various amendments which
you have ordered to be placed before the House for consideration.

I have been told by some friends that we are liable to criticism for
our backwardness in many foreign countries. During the last few days I
have been told that some people have come and said that in China they
are watching when the Hindu Code Bill will be passed !

Pandit Maitra : In Honolulu too !

Dr. S. P. Mookerjee : In America some people are supposed to be
watching as regards the progressive nature of the Indian people in
relation to their attitude towards the Hindu Code.

Shri Gadgil : Old rishis are watching from Heaven also.

Dr. S. P. Mookerjee: That I consider to be an entirely irrelevant
consideration. Let us look at the American laws. I was trying to get
some information with regard to the American laws. I find that in
26 different States in America they do not allow marriage between
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Americans and Negroes and even they go to the length of indicating the
fraction of African blood which will negative any marriage between an
American and Negro. In some States marriage between an American
and Chinese is prohibited, or a marriage between an American and a
Mongolian. In practically all the States there are different marriage laws.
Somebody interrupted me just now—what about uniformity ? I suppose
people of the United States of America are getting on quite merrily and
quite well without having complete uniformity of all marriage laws.
So uniformity is not the last word on the subject. Uniformity suggests
stagnation, deadness...

Shrimati Renuka Ray : rose—

Dr. S. P. Mookerjee: ......... and I suppose even Mrs. Renuka Ray
has not reached that stage.

Shrimati Renuka Ray : Should we follow America ?

Dr. S. P. Mookerjee : I am not saying that you should follow America.
I would suggest that we should follow the lead given by our own country
and that is the lead which Mrs. Ray should follow and which she has
not followed as yet.

That is so with regard to America. Now take again the Roman
Catholics. According to their strict law, according to their religion,
divorce is not allowed. But in almost all countries they have passed
civil laws which allow Roman Catholics to adopt divorce if necessary.
But they have not touched their religion. They have allowed that to
remain separate, but those among the Roman Catholics who desire to
be governed in accordance with the civil laws, it is open to them to
do so. Well, Dr. Ambedkar is nodding his head. It is difficult to know
whether it is in approval or dissent. In any event, he can explain later
on—I am open to correction. It is very difficult to get these Jaws. But
whatever books are available in the Parliament Library I was trying
to go through them and I find that a clear distinction is made between
the two systems.

Now we are confining ourselves for the present to marriage and
divorce. What is it that is worrying the so-called progressives in this
country, including progressive ladies?

Shri Kamath : In the House or outside ?

Dr. S. P. Mookerjee: They are anxious that there should be a
provision for divorce and there should be provision for monogamy.
These are the two things on which great stress has been laid. Now let
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us take divorce for the time being. You have got your laws passed by
the Indian Legislature which permit divorce. At one stage a Hindu could
not get married under the civil law, unless he declared that he was not
a Hindu. Even that has been changed. A Hindu may remain a Hindu
and at the same time contract a marriage which will be according to
his taste or that of the couple. Similarly, with regard to inter-caste
marriage, you have already passed laws and made such inter-caste
marriages permissible, without taking away the Hindu character of the
persons involved. Even sagotra marriage which is considered to be very
revolting by large sections of the people has been recognised by laws
passed by Parliament.

Dr. Tek Chand : By the previous Parliament.
Dr. S. P. Mookerjee : By the Legislative Assembly.

These are indications as to how the demand for a progressive
development—if I may say so—of marriage laws has been mat by
Legislatures of this country. This is a subject which is placed in our
Constitution in the Concurrent List and I believe Bombay and Madras
have passed laws on the subject. (An Hon. Member : Mysore as well).
There are several States where provincial laws have been passed in
some form or another. (An Hon. Member : Not in North India) making
provisions which are consistent with the wishes of the people. Now the
point is this. Why do you wish to make the new laws obligatory upon
all Hindus ? You do not wish that the system of divorce should be taken
advantage of or must be taken advantage of, by people against the will
of the parties concerned. It is an enabling measure and that power is
already in existence.

On the other hand, what is the blow that you are giving at the feelings
of million of people? Now you have kept this form of sacramental
marriage on paper. You have changed its description from sacramental
to “dharmic” in order to give it a little oriental and attractive colouring.
Of course the substance has not changed. I would ask very seriously
those Members of the House who are supporting this Bill : What 1is it
that you are achieving by this proposal ?

So far as sacramental marriage goes, this is an ideology which
lies deep-rooted in the minds of millions of people—educated, and
uneducated, literate and illiterate—the indissoluble nature of Hindu
marriage. That is a matter of religion : it is not a matter of mere body
and flesh. Now that is a feeling which lies deep in the minds of millions
of people and I have talked to many people not only in my own province
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but in verious parts of India. People who have not the remotest chance
of taking advantage of any divorce law for various reasons are simply
shocked at this idea and many people who are well-intentioned, who
are reformers suggest that if there are Hindus in the country today
who want to take advantage of the modern system of divorce or want
to do away with the religious nature of Hindu marriage, there is
enough opportunity given to them under the existing law. If, however,
the law has to be revised in order to make them ultra-modern and
completely up-to-date, let the law be revised for their benefit. But why
do away with the fundamental and sacred nature of Hindu marriage ?
What is it that you gain thereby ? I have not been able to get any
satisfactory answer to this question. Because it is nobody’s case that
the new methods which are being laid down will be compulsorily
adopted by all Hindus. Obviously that is nobody’s case. Therefore, if
option is given and if people take advantage of that option, naturally
your case 1s won.

I was told that even in India, as India is today, there are nearly
about 90 per cent, among Shudras amongst whom some form or
other of divorce or dissolution of marriage exists. Very well, then
the answer is there. You have got your Hindu Law which provides
for the dissolution of marriage in castes and communities where it is
wanted. You may say, well, why should about 10 or 15 per cent, of the
Indian population stand against these changes ? It is not a question
of anybody’s standing against the changes. If you want to go ahead
or go backwards— whatever it may be—you are welcome to do so.
But why drag others who do not believe in you and also who believe
in something which is perfectly morally justifiable and in accordance
with the highest standards of human conduct ? I have not been able
to get any answer to this fundamental question.

We are told very often that our system is backward. I have got with
me many extracts from the writings of great Indians and great Western
scholars who have admired at the way in which Hindu society has
carried on its existence in spite of tremendous odds and difficulties.
I am not for a moment saying that all is well with Hindu society. I
know where the defects lie. But it is something amazing, something
unprecedented that our religion or the great truths on which Hindus
for generations past, for thousands of years, have lived, somehow
have shown a degree of adaptability and vitality which is hardly to
be witnessed anywhere else. What is the reason ? The reason is that
whatever truths were propounded by the ancient sages or rishis, or
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commented upon by those who came after them, were not dogmatic
in character. Just as the needs of the society changed, so also
the laws were altered. In a huge country like India which is one
politically today—and we would undoubtedly like to see that it
grows politically, socially, culturally and economically as one solid
nation—at the same time, we cannot forget that in this country
dwell thousands and thousands of people in various parts, in towns
and in villages, men educated, uneducated, men with vision and
with no vision and they have built up a structure of their own
consistent with individual and social progress and welfare. Somehow
that society has developed. Do you find any other country in this
world where in spite of tremendous onslaughts the social structure
has remained one ?

India passed through seven hundred years of Muslim rule.
Now, many theories were propounded during that period which
in the context of today’s circumstances may appear to be rather
conservative. But they were dictated by considerations for the
preservation and consolidation of the society as such, and that is
how those particular principles were propounded by the masters
who were in no circumstance less qualified to speak on matters with
which they dealt than any of us sitting in this Parliament today.

From time to time movements came into this country. Reference
has been made to Brahmo Samaj to Arya Samaj as soon as it
appeared that the society was becoming stagnant, was becoming
conservative, some outstanding personality raised his head in
this land and drew upon the great sources, the fountain head of
Indian knowledge, the Vedas or the Upanishads, gave their own
interpretation and thereby tried to check the growth of the evils
of conservatism or the moral decay of the society. But what has
happened today ? The ideology for which the Brahmo Samaj stood
in this country, say, about a hundred years ago has practically been
absorbed by the Hindu society as you call the Hindu society today.

The other day we were discussing about Buddhism, a matter
on which Dr. Ambedkar naturally would be the best authority
to speak in view of his latest transformation to that religion.
But in any case some friends from outside India came, I have
something to do with the Maha Bodhi Society. I happen to be its
President. (An Hon. Member: Are you a Buddhist ?) without being
a Buddhist. I am a Hindu and yet I am its President, because
I have liberality enough to admit the greatness of Buddhism
and yet remain a Hindu. The point I was about to develop
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was this. There were friends who came from outside India and they asked
with a tone of complaint. “Well, India was the land of birth of Buddha,
but India killed Buddhism”. I do not wish to go into those controversial
matters now. But one point comes out very prominently and that is that
when Buddha started preaching his great doctrines India needed Buddha,
not only to save the world but to save India. And Buddha succeeded in
checking the growth of certain tendencies which were about to destroy
the very life-blood of Hindu civilization Buddha has been absorbed by
the same Hindus as an avtar. Although there were people in India who
fought with Buddhism—whether they were right or wrong is a matter
into which I need not enter now—but gradually it was realized that
Buddhism was a factor of growth on Indian soil and had to be absorbed
in Indian culture.

Shri Gadgil : The same thing will happen to the Code.

Dr. S. P. Mookerjee : Far from it. That is a paradise that my friend
is creating where he may dwell for ever.

So far as Buddhism is concerned it went and spread in other countries
but the tenets of Buddhism were gradually absorbed in Hindu ideology
.The reason why I am saying all this is to show that we should never
tolerate any criticism from any quarter, especially from a foreign quarter
when they say that Hindu civilization or Hindu culture has been of a
static nature or of a stagnant nature or of a decadent nature. There is
something in our culture and civilization which is of a dynamic character
and which has lived from generation to generation. Even when India
was a subject nation people were bom in this country, men of our soil,
who stood up for great ideals which gave a new lease of life under new
and modern conditions to the eternal tenets of Hindu civilization. This
code 1s destroying that fountain-source. I shudder to think of the effect
of cause 4. You read clause 4 of the Hindu Code. You are closing the
door there. You are saying that except such manners or customs which
might have been recognized in the body of this Code, everything else
will be taboo from today. And my friend Mr. Gadgil says that this will
be another Code of a modern Buddha or Manu or something like that
(An Hon. Member: What a fall !) It is these manners and customs based
upon the ancient ideology, which allowed the Hindu society to grow and
prosper from time to time.

12 NooN

Today, this great Assembly—and all of us are honourable and learned
men—is solemnly deciding that we are the: fountain-head of Indian
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religion and Indian culture and whatever we decide to embody
in this Code is final for the time being and nothing else will be
allowed to be looked into by Judges and Courts. Does not the House
know that even in 1951 after the attainment of Independence, our
own Supreme Court had to draw from the original texts or their
interpretations and give their verdict on cases where questions of
Hindu law were under consideration, because they could not get any
analogy from judicial decisions or text-books ? You are killing today
the very fountain source of your religion which had given such a
wide scope to generations of people to make it a living reality and
you say that it is a forward measure : it is a backward measure ;
it is a measure which does not help anybody at all ; it only helps
in dividing the country. I do not wish to ascribe any motive to
anybody. Anyone who may be supporting it or proposing it may be
acting with the highest motives. I am prepared to admit that but
what I would like to say is this: Do not give compulsory effect to
the provisions in respect of all people. (An Hon. Member : Where
is the compulsory effect at all ?) Divorce is not compulsory but the
breaking away of the sacramental ties of Hindu marriage will be
compulsory and that is bad enough. Whether divorce comes or not is
a different question altogether ; you are violently changing customs
and convictions. Somebody said, when I was speaking earlier that
south India was specially progressive and many of the laws which
we are considering are already in existence there today. I say
good luck to south India. Let south India proceed from progress to
progress from divorce to divorce. I have absolutely no quarrel with
south India, but why force it on others who do not want it. In fact
I have got a letter with me. I received it only two days ago—it is
a postcard and I do not know the gentleman who wrote it.

Shri Gadgil: From the Dead Letter Office ?

Dr. S. P. Mookerjee : It is not from the Dead Letter Office. I
can make a present of it to Mr. Gadgil, if he likes. It is not a dead
letter. This only shows how customs vary in this country. Here is
this gentleman who writes from Nuzwid, Kistna district.

“The Bill as published on the Hindu Law contains a provision
rendering the marriages between a girl and her maternal uncle
void as being within the prohibited degree. The aforesaid custom
is widely prevalent in Andhra and Tamil Nad and even Brahmins
consider maternal uncles of girls to be the most eligible and suitable
bridegrooms for their girls. The prohibition is not known perhaps
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to lawyers and to others. I am sure that the vast majority of our people
are ignorant of it, in which case marriages celebrated in ignorance of
this provision would operate as a severe hardship. I therefore request
you to move an amendment.....”

I do not know why they had selected me in particular and not
written to Dr. Ambedkar—

«

. saving the custom from the prohibition or fixing suficient time
to elapse before the chapter on marriage, can be brought into force.”

This is just by the way, for those who were talking about the
progressive nature of the people living in those territories. Naturally
they have gone very far ahead. (An hon. Member: Is it true ?) I
do not know whether the letter came from the Dead Letter Office
but my friends from south India can tell me whether it is genuine
(Interruption). 1 shall refer the writer to Mr. Bharati in my reply.
The point which I am developing is this.

Shri J. R. Kapoor : It is not a progressive State.

Dr. S. P. Mookerjee : Those who may follow him may consider
it absolutely progressive. It is only a point of view. I am not
challenging the wisdom or un wisdom of any State. It might have
been followed by lakhs and millions of people in this vast country.
Naturally customs might have developed in a particular manner. My
proposal boils down to this. You do not make this Code applicable
to all—I am talking of marriage and divorce for the time being—
but leave it open to those who will be married in future to make a
declaration that they would like to be governed by these provisions
and not be governed by the consequences of dharmic marriage ; you
leave it open to them to do so. (An hon. Member : What about past
marriages ?) That covers the cases of those who come in future.
We are not legislating. I suppose for the purpose of helping the
dissolution of marriage of the existing Members of Parliament. We
are looking to the future ; we are thinknig of handing over something
to the future generation, whereby they can live in peace and with
greater comfort. But supposing you want to apply it to those who
are already married....

Dr. Ambedkar : It does not apply to those who are already
married.

Dr. S. P. Mookerjee : There also you can make a provision.
Supposing you want to apply it to all who are already married, there 1
will give a solution. You leave it open to anybody, say, within a period
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of one or two years to register his decision whether he would like to
be governed by this Code to opt for it, if you can use that language.
(An hon. Member: Why not everywhere ?) Well, ‘everywhere ‘I do not
approve for this reason that you are deciding something for others for
which you have no right today. You are passing a law whereby you are
saying that the dharmic form of marriage will continue as now without
any modification or alteration and the other form of marriage also is
open to people who would like to take advantage of it. Let the people in
future make their choice. There is no compulsion and for existing people
you may give a time-limit or you may not give a time-limit. You can say
that if any particular party desires to be governed by the provisions of
this Code, such persons may make a declaration before the Registrar
or Registrar-General or Director General or whoever he may be and get
the relief as is provided for in the Code. I ask in all seriousness what
is it that you lose thereby ?

Pandit Kunzru (Uttar Pradesh): What do we gain thereby ?

Dr. S. P. Mookerjee: What you gain thereby is that you do not
break the unity of the country.

Pandit Kunzru: This Act when passed will be permissive. It does
not compel any couple to take advantage of the provisions of divorce. It
is perpetually open to a couple to say whether they are to be governed
by that provision or not.

Dr. S. P. Mookerjee : That is a point of view which maybe urged
with some emphasis. Here the difference is this: that you destroy the
indissoluble nature of Hindu marriage which is regarded as solemn and
sacred by millions of people. Pandit Kunzru may not agree and many
people in this House may not. I am not quarrelling with those people
who believe that marriage is bilateral arrangement, that it is nothing
but a matter of contract; I have nothing to say against them if there are
people who hold that view. Let them hold it, but there are those who
hold the contrary view, who genuinely and sincerely believe that this
system which has been in vouge for thousands of years is something
sacred, something deep-rooted in their traditions and religion. What
right have you to sit in this House and say that you want by one stroke
of the pen to take this great right away ? That is my answer to Pandit
Kunzru. (Shri Bharati: Monogamy.) I am coming to it. Shri Bharati
need not be anxious I hope he is agreeing with me as regards divorce
and that is why he wants me to go to monogamy. That is my line of
approach. Believe me, rightly or wrongly, this country has been divided
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tremendously on this Hindu Code Bill. I do not wish that that should
be so. I want that we should go on progressing and making reforms
in our social structure. But, we will do it in such a way that we can
carry the bulk of the people with us, not carry them by force in this
House or carry them by threads of sweeping agitation outside, but
carry them by appealing to their logic and to their conviction. When
I discussed this matter with representatives of the orthodox school

Dr. Ambedkar : That is Karapatriji.
Dr. S. P. Mookerjee : No; I have not met him recently.
Pandit Maitra : What is the harm if he is consulted ?

Dr. Ambedkar : No harm. I invited him and he expressed a desire
to come. Afterwards, he refused to come. I have not shunned him.

Dr. S. P. Mookerjee: I have not discussed this matter with
Karapatriji rcently. I shall not be sorry to discuss it with him ; but,
I have not discussed.

Dr. Ambedkar : In fact; I invited him to come and discuss; but
he has not come.

Dr. S. P. Mookerjee : I have discussed this matter with many
people who represent his point of view and others who are not
orthodox. Somehow, the country is divided today. How to proceed in
the matter ? As I said, it is not a Press law, that something is in
danger and so you must go and pass the Press law somehow and
operate it. This i1s not an amendment of the Constitution. It is not
a political matter. In fact, we may differ on matters of politics. But,
there should be a fundamental agreement with regard to the need
for introducing reforms into our great country, which will make our
civilisation more progressive and more advanced. That should be our
common ground of approach. Those who are following the existing
practices, those who are abiding by the; provisions of the existing
laws are not retrograde. The tragedy is that many of the supporters
of the Bill, who have been carried away by their notions of so-called
progress and advance, in their exuberance think that what they think
is the last word on the subject, that they represent progress and the
others are retrograde. That is very unfortunate. (An Hon. Member :
Lipstick). I am not talking about lipstick at all; I have talked about
progress. We should see the other man’s point of view, the point
of view of man who believe in the existing ideology, unless it can
be pointed out that something is happening in the society which
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is absolutely rotten, immoral, backward. If that could be pointed out.
I am at one with Dr. Ambedkar and those who want to introduce
reforms. But, if it is a mere difference of opinion, a mere difference
in outlook, and you get whatever you want for those who share your
point of view, why then do your force your opinions on millions of
others, who do not share your view ? That is a point of view which
I would very strongly urge before the Law Minister and Governmet.
If T had given you a formula which indicated an abandonment of the
provisions of the Code for those who believe in it, you can blame me.
But, I wish you godspeed ; go ahead ; do whatever you like for those
people who believe in the ideology which you are preaching here.
But in respect of others who and whose forefathers had proceeded
in accordance with the old traditions and Who are no less patriotic
Indians than any one who is sponsoring this bill, why do you force
your options on them ?

Talking of divorce has the law of divorce solved all social problems
in countries where the system of divorce is now in existence ?

Shri Himatsingka (West Bengal) : Created more.

Dr. S. P. Mookerjee : I have been going through some of the recent
bookson sociology. People are perturbed, because this is a complex
human problem. The word has not found a solution to these problems.
Those who have taken to the system of divorce, their number is leaping
up. Do they find peace ? Have they found happiness ?

An Hon. Members : No.

Dr. S. P. Mookerjee: On the other hand new problems have
come up. Read some of the latest books on psycho-analysis. There it
is clearly pointed out that many of the evils which face the western
countries are due to the mal-adjustment of the sexes. These are
complex problems. Why blindly copy something from the west because
some people from some part of the world have come and told you
that. You are backward unless you adopt this ? If there are forward
people in this country, who believe in this ideology, give them a long
rope, sufficiently long, so that they may hang themselves. But, do
not interfere with others who have found a solution of their problems
through different doors altogether.

So far as monogamy is concerned. I shall support it with one
reservation. Make it applicable to all the citizens of India. It is not
a question that monogamy is good for the Hindus and monogamy is
not good for others. Stand for one social doctrine.
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Pandit Thakur Das Bhargava: Why force it on those who do not
believe in it ?

Dr. S. P. Mookerjee: If you believe that monogamy as a social
system 1s the best that India should have, then, do not try to look at
it through the Hindu door; look at it through the human door and
make it applicable to all. Behave like a secular State at least in this
instance. Take courage in both hands and say that monogamy will be
made applicable to all citizens of India. If you cannot do it, do not do it
for one section alone. Here, we are living in days of statistics. We swear
by stastics, either real or manufactured. I have been trying to get some
information : I could not. I wanted to know how many people in India
have been marrying a second time.

Shri Himatsingka : Or, keeping two wives at the same time.

Dr. S. P. Mookerjee : That is what I mean : marrying a second wife
when the first is alive. The number is extremely small. It is really no
problem. Already, on account of advanced views, society has adjusted
itself and on account of economic conditions, general public censure
etc., this system has gone out. Why make a parade of this that you are
introducing a great reform and legislating for this ? If you accept it as
a principle, apply it, as I said just now to the whole of India.

So far as the Hindu Code Bill is concerned. I do not know what the
decision is going to be. The Prime Minister has indicated that most likely
we will not proceed with the rest of the Bill and time may not permit us
to do so I am prepared to make this offer. Pass the entire Hindu Code
as it is ; only make it optional. Those who want it can adopt it. I have
spoken to representatives belonging to the extreme orthodox school of
view ; I have argued with them. Although there are some amongst them
who are against the passing of any such Bill whatsoever they also realise
that just as they claim to think for themselves, others also must have
the liberty to do so for themselves and for their future. That would be a
splendid beginning. I am prepared to admit, however much there may be
opposition to the Code, that this represents a marvellous piece of work
on the part of Dr. Ambedkar and those who have been associated with
him. I am quite prepared to admit that this is a most throny subject -
and he has gone through the matter with as much ability as any one
could have. For that, if he is prepared to accept an honorary degree to
be conferred by Parliament, we are prepared to confer a degree on Dr.
Ambedkar. But if you look upon it as a measure which has to be pushed
down the throat of millions of Hindus who are opposed to it. I say that
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you will not be doing a service to the people of India. The only
way in which you can proceed even at this late stage is this. Let
us not quarrel amongst ourselves ; let us agree to differ on this
fundamental issue. If you are prepared to point out that there are
certain matters which are immediately anti-social, or corroding into
the very life of Hindu society, let us agree to make such provisions
compulsory if there are any. Othewise, this new great structure
which you have prepared, keep it there for a few years and say
that any one, whether a Hindu or not, any Indian citizen, who
desires to accept it can make a declaration, and the provisions
regarding marriage or divorce or property, whatever it is, will be
applicable to such selectors. That would be the beginning of a great
era. For after all, who is going to decide ultimately ? your elections
are coming. You then go forward. As the Prime Minister has said,
his sweeping wind will come and blow away all opponents and....

Shri Kamath: Whirlwind.

Dr. S. P. Mookerjee : Yes, the whirlwind will come. Let the
whirlwind come with regard to the provisions of the Hindu Code
Bill. Let them go and convince the people and tell them that they
are not forcing it on them. Let them say, “we give you the option.
Here is a heaven we have created. Come into this heaven and attain
moksha”. Go and explain to the people and if they feel that it is
really such a heaven and not a dilli-ka-laddu they will come and
take it, and take it with open hearts. There will be ample time.
After all, Hindu civilisation has existed for thousands of years, in
spite of on slaughts from various quarters, cultural, political and
economic invasions and so on. We have survived all that and we
are now a free country, and we propose to survive with a much
more glorious future than we had attained in the past. But when
you introduce social reforms in such a vast country as this, where
opinions differ, where attitudes differ and where ideologies differ,
then the only way in which you can do it is to go at a slow pace.
I am not asking you to abandon principles which you believe to
be true. I am not asking that for the time being. But please go
and convince the people, the Hindu people who still claim to live
under canons and codes which are in no way inferior to those
existing in any other part of the world. Give them scope to choose
for themselves. That is my appeal to the House and to Government
and I hope that appeal will be heeded to.
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*Shri B. K. P. Sinha : A cruel destiny always pits me against
Dr. Mookerjee, one of the greatest orators in the House and in the
country. Dr. Mookerjee and other opponents of this Bill have brought
forward the suggestion. “Why not have a Civil Code ? Why not extend
the scope of this Bill to cover all the castes and communities and
religious groups in India ?” And also they ask., “Why not leave it to
the different states or different people to adopt the various provisions
of this Bill ?” The mover of the Bill has effectively replied to these
criticisms. The opponents of the Bill have also referred to the clause in
the Constitution regarding discrimination between different persons.
It was their contention that in view of that clause, or in view of
that arricle of the Constitution. If you have provisions in the Bill
applicable only to one community, that will not be constitutionally
valid. In that connection they also referred to certain decisions of
some Bombay courts and Madras courts. But they were decisions
of the lower courts and since then the Bombay High Court has
pronounced that in the cases referred to there was no violation of the
discrimination article in the Constitution and that in spite of that
article we can have laws for the Hindu community, to the exclusion
of other communities. Therefore, that point is settled.

Then there is the question of leaving it to the different States or
people to decide by referendum. What are the grounds on which they
have advanced this argument ? They say that the provisions of the
Bill conflict with the fundamental tenets of Hindu law, that they
are revolutionary and that they bring about far-reaching changes in
the law, and that these changes are not at all essential. These are
the arguments advanced by them in support of their contention. Let
me scan the provisions of the Bill and see what is the substance of
their contention. I will for the present confine myself to the question
of marriage and divorce, for that is the only chapter that is going
to be discussed.

Pandit M. B. Bhargava (Ajmer): Kindly confine yourself to
clause 2.

Shri B. K. P. Sinha : Yes. I confine myself to clause 2 and I will
illustrate my statements only from marriage and divorce chapter. I
will not go beyond that. What are the features of this chapter ? It has
four features. One that it widens the scope within which one can have
marriages. You can go beyond the particular sub-caste or group and

*P.D., Vol. XV, Part II, 17th September 1951, pp 2723-32.
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still the marriage will not be illegal and the children will not be
illegitimate. Secondly, this Bill restricts or narrows down the field of
prohibition. There were many prohibitions. One could not go beyond
certain castes. One could not have marriage within the same gotra or
pravara and with certain relations which fell within certain degrees
from the father and mother. This bill narrows these prohibitions. And
then it introduces the principle of monogamy, and lastly it introduces
the principle of divorce.

First of all, there is this widening of the Field of marriage. Are
the provisions of this measure really in conflict with the principles
of Hindu Law and Hindu religion ? In my opinion they are not.
Dr. Mookerjee said that this measure offends the orthodox people, that
it offends their religious sentiments, their religious susceptibilities. I
am not ashamed to admit that I consider myself as much an orthodox
Hindu as anyone else. Have I not very often met Dr. Mookerjee
on the banks of the Ganges when we went there for our bath. We
have also often met in the temple of Lord Shiva at Banaras. Our
orthodoxy is of the same character and of the same extent. Still I
do not find anything in this Bill that wounds my religious feelings
or susceptibilities. What was the pristine or original condition of
Hindu society ? That we see in the texts of the Mahabharata and
other scriptures. There were no caste distinctions then as they exist
now. Then there were divisions according to the work.

Shri Syamnandan Sahaya : Every man is a Shudra by birth. It
is by the sacraments that he becomes a Brahmin.

Shri B. K. P. Sinha : But due to certain adverse factors things
changed. Well, T do not want to quote and prolong the discussion,
otherwise I will be playing your game. Well, as I was saying, there
were no distinctions as they exist now. Every Arya was free to marry
any other Arya. You know that Anuloma and Pratiloma marriages
were permitted by Hindu law. And in adopting the provisions of this
measure. I am sure that we are reverting to the old order of things.
But that old order was disturbed by certain unfortunate developments
in the country.

Pandit Malaviya : Will the hon. Member please elaborate that
point a bit ?

Shri B. K. P. Sinha: I have elaborated it sufficiently. We will
have to talk for seven days if we are to give enough elaborations.
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Pandit Malaviya : I want to learn. I want to understand things and
what the hon. Member says. I want to know where Pratiloma marriages
were allowed in India.

Shri B. K. P. Sinha : You will find in any book on Hindu Laws that
Anuloma and Pratiloma marriges were common.

Mr. Deputy Speaker: Anuloma marriages were allowed and not
Pratiloma marriages.

Shri B. K. P. Sinha : It was not allowed. The children were known
as chandalas but they formed a branch of the Hindu society.

Mr. Deputy Speaker : All that has been settled by Acts of Parliament.

Shri B. K. P. Sinha : There are so many Acts of Parliament in this
regard such as the Special Marriage Act of 1872, the Hindu Marriage
Validation Act of 1949 allowing marriages between Hindus, Sikhs and
Jains and also between different castes and sub-castes then there is the
Hindu Marriage (Removal of Disabilities) Act which allows marriage
between sub-divisions of the same caste. So these Acts are there and
they are of an all-India character and it is open to any Hindu to marry
any other Hindu, Sikh or Jain. What we are doing here is simply re-
enacting the old laws. Dr. Mookerjee asked if the laws are there, why
re-enact them here ? I would put it to him that if they are there what
crime are we committing by re-enacting them in the Hindu Code ?

Then I come to the second feature; restricting or narrowing the field
of prohibition. Under the Hindu Marriage (Removal of Disabilities) Act,
is it not true that Sagotra and Sapravara marriages are permitted and
that nothing new is introduced in this Code ? This provision is already
a part of the Hindu law. In the Hindu society it was only amongst the
Brahmins, strictly speaking, that Sagotra marriage was taboo. To the
Kshatrias and Vaishyas Gotra had a spiritual or religious significance
only. Gotra did not mean to them that they were descended from the
same ancestor. Only in the case of the Brahmins the sameness of Gotra
meant that they were descended from the same ancestor. In the case of
the Shudras Sagotra marriage was always permitted. Whether under
the law as it was or as it is, we find that Sagotra marriages were legal
and valid and that is only being incorporated in this Code.

Another restriction introduced is that the field of prohibition is being
narrowed, in the case of the father’s side to five and in the case of the
mother’s side to three generations. So far as the Hindu law and the
practice and customs prevalent in this country are concerned there is
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not much of a uniformity. Many commentators advocated seven and five
prohibitions : others have advocated five and three prohibitions. They
thought it was not necessary to go beyond five and three prohibitions.
In the Yajur Veda the restriction is three and two and in certain Vedic
texts it does not go beyond two. In this Bill it is my contention that
we are only reverting to the old order, the Hindu law as it was in the
beginning before it became contaminated with contact with others.

(SHRI HIMATSINGKA in the Chair)

As regards the principle of monogamy, under the Hindu law as practised
today the Hindu woman shall have only one spouse.

Shri Kamath : One living spouse.

Shri B. K. P. Sniha : Living, or dead also.

Shri Kamath : One can have one dead and one living.

Shri B. K. P. Sinha : In certain cases one only, living or dead.

So far as males are concerned, there is a misconception that the
Hindu law allows polygamy. But I find that there are certain texts of
Yajnavalkya, Manu and Apasthambha which ordain and lay down that a
Hindu can have a second wife only in certain well-defined circumstances.
When the relevant clauses come up before the House I will quote the
shlokas and the texts.

Pandit Malaviya : Do you suggest that ?

Shri B. K. P. Sinha : I do not. Now Bombay and Madras have passed
legislation laying down that there shall be monogamy. This principle of
monogamy has been recognised for Hindus in the Special Marriages Act
and in the Civil Marriages Act. I find that this principle, that it is salutary
to strick to one spouse has been recognised indirectly by the Married
Women’s (Separate Residence and Maintenance) Act which recognises
that a married woman can get separate residence and maintenance if the
husband goes in for another wife or a concubine. It has been recognised
that oneness of a spouse is slautary. Any deviation from it is bad and
in that case the woman is allowed the right of separate residence and
maintenance.

Shri Kamath : What about polyandry ?

Shri. B. K. P. Sinha: Then I come to the other principle, divorce.
Dr. Mookerjee was furious; he said that Hindu marriage was sacramental,
indissoluble, immutable. There is no escape for a man who once
commits a mistake in marrying a certain woman ! But I find from
some of the old texts that Hindu marriage was not as immutable, as
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indissoluble as Dr. Mookerjee would claim. I would read out a text
which tells us that even the woman has a right to go in for another
husband. This is the text of Narada and Parashar:

TR Od ydafed oelld o gfad gelr |
U@ ARAT ufaw=n fastea

“Another husband is ordained for women in five calamities, namely,
if the husband be unheard of or be dead, or adopt a religious order,
or be impotent or become outcaste.”

Pandit Malaviya : Will you kindly read also the commentary on
that?

Shri B. K. P. Sinha: I will leave it for you.

So it was not as indissoluble as Dr. Mookerjee would like us to
believe. There were provisions for dissolution of Hindu marriages in
certain exceptional circumstances. Thereby, the principle of contract was
recognised indirectly. Moreover, the Civil Marriage Act also recognises
the principle of divorce and these authorities apart, in the modern age,
in the present conditions of India, If we do not have a law of divorce
for the Hindu society we must be prepared for the disintegration and
the ultimate dissolution of the Hindu society.

In this connection I am reminded of two or three cases which created
such a furore in Bengal, the home province of Dr. Mookerjee. Hindu law
as practised there does not leave any scope for divorce. I know at least
of two cases in which the parties belonged to the Brahman caste. They
were married. They led a happy life for some time. Thereafter, their
life was unhappy. There was no escape for them. In both the cases,
the wives went to a famous mosque at Calcutta and were converted to
Islam and thereby they got the marriages dissolved. Society in India
has reached such a stage that if you do not have a law of divorce
you must be prepared for such incidents, I do not know whether Dr.
Mookerjee by standing against this provision is doing any good to the
cause of Hindus or like all fanatical champions he is doing positive
harm to Hindu religion and Hindu society.

Shri Chattopadhyay (West Bengal): Did they not later on become
Hindus ?

Shri B. K. P. Sinha : At any rate, it is clear that if you want divorce
you have to be converted to some other religion. I urge that only.

There are many such cases where parties have adopted some other
religion just for obtaining divorce. We must take note of advance and
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progress. We must see the stage that society has reached. We are
not living in an age when India had no contact with the outer world.
We are living in an age when ideas have a knack of crossing the
borders of countries. We are living in an age when certain theories
of liberty and certain theories of freedom have crept into the minds
of men and women, especially young men and women and, if we
do not allow scope for the working of those ideas it is my fear
that Hindus society as we know it today shall not long be able to
maintain its existence.

Then some of my friends urged that the provincial laws were
there and why we should not leave the matter to the provincial
governments. That is exactly the reason why I urge that we should
have a Central law. Marriage, divorce, adoption, succession and
inheritance form part of item 5 of the Concurrent List. It is open to
any State Legislature to Legislate on any of these matters and some
States have legislated. Supposing we do not legislate, what would be
the consequence ? The consequence would be that custom, for which
Dr. Mookerjee shed so many tears, would be abrogated in all the
different provinces by the provincial legislations and then you would
have statutory laws differing from each other in all the provinces.
If custom is the only vehicle of progress and development, that
vehicle will be destroyed and there would be rigid compartmentalised
law-26 or 30 laws, in fact as many laws as there are provinces or
States in India. I shudder to think what will be the effect of that
on Hindu society and ultimately on the strength of the nation, for
a stable and uniform society is an essential ingredient of a strong
and stable nation.

Then there is the question of inter-marriage. In previous times,
people of one territory were born in their territories ; they grew up
in their territories ; and they died in their territories. They were
governed by the customs and usage of that territory. What do we
find today ? In this Parliament, in the galleries of this Parliament,
there are Members from all parts of the country.

Shri Kamath : On a point of order—can the galleries be referred to?

Shri B. K. P. Sinha : I am not addressing the galleries. If I can
talk of the country, I can as well talk of the galleries.

Residents of various parts of the country are assembled here. Not
only in this City, but in every important city of this country you find
persons from different provinces—in Calcutta you find people from
Travancore ; in Travancore you find people from Bihar and Calcutta.
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Very often, the residents of the different provinces, in spite of the
restrictions imposed by customs and usage and sentiments of the
orthodox, find ways of coming together, in nuptial contract. What
shall be the effect on them and their progeny if we allow these
various provincial laws to operate. Suppose a man from Bombay
marries a girl from Bihar and in Bihar he marries another woman.
In Bombay monogamy is the law. What will happen to his marriage
in Bihar. While his children by that Bihar wife will be legitimate in
Bihar, when they go to Bombay they shall be considered illegitimate
and shall have no civil rights. What will happen to the hundreds
of couples coming from different castes and different provinces ?
What will be the rights of those children ? If you allow individuals
to opt, many anomalies are likely to arise. A man may opt for the
new Code ; his father may be governed by old Hindu law ; and the
optee’s son may not opt for the new Code. What laws would govern
such a family ? If, therefore, the suggestion of my hon. Friends were
to be adopted, there will be such confusion, that the confusion in
the tower of Babel as compared to this was nothing. It will take
the Judges centuries to clear the confusion. Therefore, I feel that
we have reached a stage when in the interests of Hindu society we
cannot but have such a law.

Previously in the provinces there was certain rigidity—people living
in a certain province had one social tradition. People of the same
caste had almost the same intellectual development, the same cultural
code, etc. In those circumstances, when one married out of his caste
one went to a different world altogether. But today these cultural,
economic and intellectual disparities are disappearing. Society in
India is becoming one. While previously there was some justification
for marriage within one’s caste or inside the province, there is no
such justification today. because the cultural level, the intellectual
level and the economic level of the various communities are coming
on a par with each other. According to eugenic principles marriage
outside one’s caste under the previous state of affairs would have
been bad. Today the laws of eugenics point in a different direction
altogether. They point to a direction in which the hon. Mover of this
bill is attempting to lead us.

Dr. Mookerjee talked about the intensity and the depth and breadth
of feeling in the country against this Code. I am a villager. I do not come
from one of those advanced cities where the most modern theories are
the order of the day. I know the minds of the villagers on this matter.
I know that there is a lot of misapprehension in their minds about this
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Bill. That is because the opponents of this code have for the last five
years or so been carrying on a tearing and raging propaganda against
it while the supporters of the bill have been keeping mum and slient.
In my area also people were by and large, opposed to the provisions of
this Bill. But when I explained to them the provisions of this Bill in
detail I can tell you that at least 70 per cent, of them became converts
and they realized that nothing short of this was needed for the society.
When Dr. Mookerjee says that there is intensity of feeling I concede that.
But when he talks of the depth and breadth of that feeling I disagree.
There is no depth in it because that feeling is based on ignorance. There
is no breadth in it because the people, by and large, are not against
this Code. It is only a handful of moneyed people who care more for
their property, for their land, for their shares who are putting up such a
row against this measure. I have had intimate talks with some of these
orthodox people. They do not care a grain, an iota for the Hindu Law
or the Hindu principles, or the rishis or the smritis. What rouses them
into opposition is the property clause.

Shri R. K. Chaudhuri: That has been dropped now.
Dr. Deshmukh (Madhya Pradesh): But wife also is property.

Shri B. K. P. Sinha: These are the three lines of my argument.
There is nothing revolutionary in this. All that we are going to have
is already there on the statute books. Secondly, this Bill does not go
against the fundamental principles of Hindu religion. Rather, it tries
to bring the circle full. The wheel has gone a full circle and Hindu law
is being restored to its pristine purity. Thirdly, this law is essential for
the existence of Hindu society in the circumstances of today.

Since one of my friends from Bihar, Mr. Syamnandan Sahaya, when
he spoke last referred to Dr. Jayakar, I would like to quote a very small
paragraph. While writing his foreword to Hindu Law in Bharat published
in 1951—and the foreword was written in 1951—what has Dr. Jayakar
to say about this aspect—not about Hindu Law in general but about
the aspect to which I referred ? He says:

“The author has not omitted to note some of the prominent deficiencies
which exist in present-day provisions of the Hindu Law, requiring early
redress.”

An Hon. Member : Who is the author ?

Shri B. K. P. Sinha : The author is another person, but the foreward is
written by Dr. M. R. Jayakar—a scholar of Hindu Law, not the politician.

Shri Syamnandan Sahaya : Also a politician.
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Shri B. K. P. Sinha: Probably my friend Mr. Syamnandan
Sahaya referred to Dr. Jayakar, the politician. I am referring to
Dr. Jayakar, the scholar.

Shri Syamnandan Sahaya : Do you mean that politicians are
not scholars ?

Shri B. K. P. Sinha: They are. And then Dr. Jayakar goes on
to say in his foreword:

“He observes that in modern times facilities of transit and
interchange have enormously increased and various causes, appropriate
to the times have compelled people of different races and religions to
live together in territories governed by different systems of law. These
new factors naturally tend to complicate problems of human life in the
sphere of their legal relationships. Rules framed to regulate municipal
and purely local set of circumstances prove inadequate or even out of
place to deal with such problems arising out of the introduction and
presence of foreign elements within the territory. The development
of a Body of Rules to cover these new sets of circumstances is alreay
overdue.”

*Dr. Deshmukh : I am afraid probably my hon. Friends who
welcomed my getting up to speak by saying “hear, hear” may be
disappointed at what I am going to say today.

Shri R. K. Chaudhari: Have you changed your mind ?
Dr. Deshmukh : To a certain extent, probably, yes.
An hon. Member: Wise men always do that.

Dr. Deshmukh : I have been member of the Select Committee
and I have appended a note of dissent to the Committee’s report.
But that covers only four points. That note of dissent itself shows
that appart from those four points, I am in general agreement
with the many provisions proposed to the Bill. At the same time.
I always felt that the time had not come when it was possible to
revise, with some other and different ideals in front of us, the
whole structure of the Hindu society and to change it radically.
Ours is a vast country and the Hindu community is extremely
large and numerous. We are also highly uneducated and absolutey,
illiterate. From that point of view if you wish to change the basis
of the Hindu society to any violent or great extent, the people
who are not capable of understanding the changes are likely
to suffer considerably. From that point of view I thought that

*P.D., Vol. XV, Part II, 17th September 1951, pp. 2732-38.
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the reforms so far as the Hindu Law is concerned should be as and
when required and whenever a certain situation demands them, and only
when the public opinion was ready and well-informed and was capable
of following all the modifications in the social structure which we desire
to bring in then alone we should attempt a thing of that nature.

Therefore, I hold that the Hindu Law even when codified will not help
us unless it is your desire to remodel the whole Hindu society for which
the time, I submit, has not yet arrived. The Hindu law as laid down
by the Smritis and as interpreted by the High Courts and the Privy
Council is fairly well crystallised ; there may be certain differences of
opinion ; there is a possibility of conflicts in interpretations but they are
understandable and we have had this experience of these 150 years and
this has not led to any great suffering or any great hardship....

Shri Lakshmanan (Travancore-Cochin) : On a point of order, are we
at the general discussion or discussion on clause 2 ?

Mr. Chairman : He is in order.

Dr. Deshmukh : My remarks are really relevant so far as the discussion
on this clause i1s concerned. What I was going to point out was that
if we were going to remodel the society and change the whole law so
as to suit modern times in an ideal manner that would be something
far different from what we are attempting here. Even in what we are
attempting at the present moment, I do not think that the Hindu Code
represents a complete remodelling of the Hindu society. We are after
all codifying what exists although with some changes. Because at the
present moment and in this modern age, if we really want to follow
modern ideas, I do not know whether the conception of any private
property is going to survive very long. What is the use therefore of
discussing the property law and debating whether it is according to
the Mitakshra or the Dayabhaga or we are going to introduce the
principle of primogeniture or something else. I personally feel that
so long as we have the Hindu laws by which we are governed at the
present time, and so long as it is a fairly well understood law, which
the whole population and the whole Hindu community understands, the
time has not come when we should attempt a radical and whole-sale
alteration of the law which governs the society. Because, that is likely to
create more trouble than we have at the present moment. At the same
time, I have always advocated and I am in favour of removing those
difficulties, those harrassments and those persecutions which exist and
because of which, there is human sufferring. So far as these things are
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concerned, I think it should be the endeavour of every Member of
Parliament to support the Bill; wherever it is found that our social
structure is likely to suffer, and where it has led to a good deal of
inconvenience and trouble, those reforms ought to be taken up and there
should be no compromise with any orthodoxy.

1.00 p.M.

Shri Kamath : While we would like to hear the hon. Member, there
was a half-hour discussion to be taken up at one o’clock ....

Mr. Chairman : That has been postponed.
Shri Kamath : We have had no notice.
Mr. Chairman : It has been struck out here:

Dr. Deshmukh : So far as removal of difficulties and hardships is
concerned, I am prepared to go even farther than the sponsors of the
Bill. The prohibition of polygamy and introduction and enforcement of
monogamy are extremely desirable reforms. I also agree that it is time
that the Hindu society provided for divorce under the law. There maybe
some restrictions imposed ; but I do not think it is possible to shut our
eyes to the instances and facts which come to our notice. It maybe a
thing which my orthodox and sanatani friends may dislike. Of course,
many of them dislike any change whatever. Unfortunately that is the
position. Here, I must clear a misunderstanding. I have been regarded
by some sanatani friends as a staunch opponent of the Bill on all points
and in every respect. It is therefore that I have prefaced my remaks with
the remarks that my hon. friend Pandit Mukut Bihari Lal Bhargava will
probably not welcome what I was going to say today. The provisions
should, however, be confined to these two aspects.

Further, I would like some provision by which we can better the
conditions of our widows. I have seen a great number of instances where
they are undergoing inhuman suffering. So far as widows’ rights to
property are concerned, we have had amending Bills. We have passed
certain laws. But, to my knowledge, they have not benefited those for
whom they were intended. I would like to persuade the hon. Members
of the House that we should make some provision so far as they are
concerned.

Shri Bharati: We are not discussing that now.

Dr. Deshmukh : T do not know if any announcement has been made
in the House whether we are going to leave out of consideration those
other sections and confine ourselves to only these things viz., marriage
and divorce. Because I was not here, I do not know what decision has
been taken.
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Shri Bharati: We are not likely to take them up.
Mr. Chairman : Let the hon. Member go on.

Dr. Deshmukh : If it is intended that we should confine ourselves
only to the passing of a law that one person can at one time have only
one wife, I would not very much object. But, as has been pointed out
by my hon. Friend Dr. Syama Prasad Mookerjee, much ado is being
made about a thing which is dying out by itself. The present struggle for
existence and the economic forces at play are themselves bringing about
the desired change. Therefore, although it is a necessary reform, I do
not think it is something that some people may be prepared to die for.

So far as divorce i1s concerned, I think there is much to be said
in favour of divorce. At the earliest possible moment, this provision
ought to be made. As has been pointed out by many Members, this is
only a permissible reform, merely making provisions for divorces—the
mere presence of the provision does not mean that every one will take
advantage of it and get a divorce. What is the present position ? There
are certain States— Baroda for instance, where divorce is allowed. And
many who cannot agree between themselves or for other reasons who
cannot get on, merely go and stay at Baroda for some time and obtain
some sort of certificate that they are residents there and in this way
get their purpose fulfilled. Wherever a married couple cannot get on
together, may be for any reason, may be because one of them is suffering
from a bad disease or there may be many other factors which cause a
deterioration of their relationship they should be able to separate. It
is human to expect under modern conditions that this freedom should
be made available to them and it should be possible for an individual
to get a divorce and separate. From that point of view, I submit that
the provisions so far as divorce is concerned, are desirable. But on one
point I vehemently disagree with Dr. Ambedkar and that is with regard
to not recognising the customary divorce. He wants that all divorce
cases must...

Shri R. K. Chaudhari: I want to get a point cleared. Does the hon.
member advocate divorce of scramental marriages and also at the same
time the continuance of sacramental marriages ?

Dr. Deshmukh: I do not think there will be any difficulty. Even
now a good many sacramental marriages get dissolved. That happens
in various communities and under the Hindu law. And who is going
to say that marriage under the so-called backward communities, which
really are more advanced than others are not sacramental marriages ?
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They are and they are recognised by custom and their divorce systems
are also recognised by customs and by the caste panchayats. But
the Hon. Minister wants that all these cases must go through an
involved method where lawyers will be necessary and all sorts of
evidences will have to be taken and the whole thing will prove to
be a hardship to these people.

Dr. Ambedkar : Let there be customary marriage also.

Dr. Deshmukh : If the provisions of the Bill are limited to the
removal of the defects now present and we do not go further than
that, then I would be prepared to support and I will not say that
since you are not going to make it applicable to everybody in India
therefore it should not be made applicable to Hindus also. I had raised
that point as a major issue, because I felt that if it was intended
that the whole of the Hindu society should be radically changed, then
there was no reason why we should not make all the provisions of
the measure applicable to all the people living in India. But since
this is intended as a sort of a reform and the scope of it is confined
specifically to certain sections. I have no quarrel so far as this point
of view is concerned.

Dr. Mookerjee undoubtedly went too far in asking that it should
be left to the option of people. If that be the course that we adopt,
then even the simplest possible reform demanded by society would
be impossible. I do not know why he took that view though he has
been very reasonable on most other points. This smacked a bit of
a no-changer. He was prepared to support the divorce provisions if
monogamy is made applicable to all the communities living in India.
Although it looks plausible, it smacks more of obstructionist tactics
than helping the passage of the Code. I for one stand even for radical
reform which will not create confusion in the Hindu society. These
provisions are not such as are likely to create confusion, because
everybody need not resort to divorce or take advantage of the provision.
There are inumerable cases where both man and wife suffer and desire
that separation would be ideal. For such cases we make provisions by
which separation would be allowed and I do not think it should be
anybody’s business to come in their way merely on the ground that
in the remote past we regarded marriage as a sacrament and not as
a contract. As I have already said even sacramental marriages could
be dissolved according to custom. After all recognition of sacramental
marriage is recognition of customary marriage, because it is governed
only by custom. There are many different forms of marriage. In some
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cases there is saptapadi. I hope the modification which I have suggested
will be acceptable regarding customary divorce. Originally it was the
intention that all custom should be wiped out altogether. I am glad that
Dr. Ambedkar has modified that stand but I am afraid he will have to
modify it further. In one place where he had to explain his view point
he said that custom must be such that it must be sensible, reasonable
and satisfy certain other requirements. He expected custom to answer to
standards of reasonableness. But what is reasonableness ? It can differ
from man to man and from group to group. What may be regarded as
reasonable by Dr. Ambedkar would be entirely unreasonable to Mr.
Kamath or Pandit M. B. Bhargava....

Shri Kamath : Do you lump us together ?

Dr. Deshmukh : Oh, No ! Not jointly but severally. From the point
of view of custom I must say that the learned doctor, must be willing
to go a little further, because every custom has had a history and it is
not arguable on the basis of reason. Originally the view of the sponsors
of the Code was that custom, whatever it was, was bad. That was why
they provided that all “custom” was bad and no custom will be recognised
under any circumstances. The whole society was to be governed by the
provisions in black and white of the Code and no variation of any kind
was to be recognised. Fortunately you have come to a stage when you
are prepared to recognise custom. But to what extent is the question ?
On the one hand you say that it should be reasonable but in many
instances this is a contradiction in terms...

Dr. Ambedkar : Why ?

Pandit Thakur Das Bhargava: It has to be reasonable before it
is recognised.

Dr. Deshmukh : In customary marriage one of the things essential
and recognised as a necessary ingredient is that the bride and bridegroom
must take seven steps round the fire. I do not see any reason or
reasonableness behind it. What function does it perform ? How does it
help so far as the wedlock is concerned ?

Shri Kamath : It is symbolic.

Dr. Deshmukh : Similarly.....

Mr. Chairman : Is the hon. Member likely to continue his speech ?
Dr. Deshmukh : Yes, Sir, I will take sometime longer.

The House then adjourned till Half Past Eight of the clock on Tuesday,
the 18th September, 1951.
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*HINDU CODE—contd..
Clause 2.—(Application of Code)—Contd.

Mr. Deputy Speaker : The house will now proceed with the further
consideration of the Bill to amend and codify certain branches of the
Hindu Law as reported by the Select Committee.

Dr. Deshmukh (Madhya Pradesh): Sir, between the time I left
my speech incomplete yesterday and now, two fine ladies who did
not share...

Shri Sondhi (Punjab): What is meant by “fine ladies” ?
Dr. Deshmukh : Two cultured and....
Shri Sondhi: You may say modern ladies.

Dr. Deshmukh : No, not so modern as we are accustomed to see.
As I was saying, these ladies placed before me very strongly and
sincerely their point of view. It was clear they viewed the Bill from a
different angle. And while the Hon. Prime Minister is here I may also
say that these ladies complained that their point of view has never
received adequate consideration at the hands of the Prime Minister,
and that there have been attempts made to come in the way of his
being informed of the strength of their feelings and the view point
that they wished to present before him. If this is a fact, and if it is
not too late to do so, I would feel much obliged if these ladies could
call upon the Prime Minister to place before him their point of view.
They are entirely opposed to the Hindu Code Bill in any shape or form,
including the provisions relating to divorce and monogamy. They say
that it is an attack on Hinduism and on Hindu religion which will be
not for the good of anyone. They also contend that essentially these
are radical changes and these are sponsored by a few...

The Minister of Law (Dr. Ambedkar) : For my own enlightenment,
I would like the hon. Member to say what he means by “they”. I could
not hear the opening part of his sentence.

An Hon. Member : Two fine ladies, he said.

Shrimati Durgabai (Madras): Will the hon. Member give us the
names of these ladies for the benefit of hon. Members, because this
may reflect on many ladies who are not of that opinion.

Mr. Deputy Speaker : Two ladies do not cover the entire world.

*P.D., Vol. XV, Part II, 18th September 1951, pp. 2742-50.
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Dr. Deshmukh : They are as representative as my learned sister here
claims to be in this House. And, Sir, it is also their contention that in
their discussions they have been able to convert many persons who had
agreed with my hon. sister here and who were of her inclination. They
are opposed to divorce because they say....

The Prime Minister and Minister of External Affairs (Shri
Jawaharlal Nehru) : Who are they ?

Dr. Deshmukh : Sir, by this interruption I think the Hon. Prime
Minister has admitted the statement that he has not seen them.

Shri Jawaharlal Nehru: I do not know who they are.

Dr. Deshmukh : There is a Women’s League in existence in India
and....

Shrimati Durgabai: Yes, nobody denies that; but we want to know
the names of these two ladies.

The Deputy Minister of Food and Agriculture (Shri Thirumala
Rao) : He is referring to persons who are outside the House and are not
in a position to defend themselves.

Mr. Deputy Speaker : There is no question of defence or offence.

Dr. Deshmukh : I am glad Shrimati Durgabai admits the existence
of a Women’s League

Mr. Deputy Speaker : There are opinions and opinions on the Code
hon. Members are entitled to say that there is a certain opinion, that
some ladies came to him and represented it to him. Further reference to
the ladies is not necessary. It is for the House to accept or reject such
an opinion of those people. In so far as a Member wants to mention the
opinion which he is either going to support or controvert he can do so,
instead of saying two ladies every now and then.

Shri Jawaharlal Nehru : The difficulty is that he particularly referred
to me and wants me to see unknown people of unknown whereabouts.
How can I do that?

Dr. Deshmukh : They will not remain unknown and unseen as soon
as they appear before the Prime Minister.

Shri Karunakara Menon (Madras): Are they above sixty or below
sixty ?

Mr. Deputy Speaker: Evidently the Prime Minister has not given
an interview to those ladies. If the hon. Member is not willing to give
the names, he will communicate them.

Shrimati Durgabai: Unless they want to remain anonymous.
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Dr. Deshmukh: Not at all. The mere mention of there being
ladies of a different viewpoint has excited our sisters here so much.
(Interruptions). They are also aware that a good many ladies, not alone
the few ladies who came to see me, have resigned from the All India
Women’s Conference.

Several Hon. Members : Who are they ? (Interruption).

Dr. Deshmukh : I can give not only their names but if I present
them before you in all their strength you will probably be frightened.
Their number is so large that it is impossible to give their names.

Shri Sidhva (Madhya Pradesh): They are unknown women : they
were canvassing in the Constitution House yesterday.

Dr. Deshmukh : You have seen two of them yesterday.
Shri Sidhva : They were unknown women.
Dr. Deshmukh : Those are the very ladies I am referring to. .

Mr. Deputy Speaker : The hon. Member will resume his seat. This
is a very contentious matter. There is a large body of opinion in favour
of it and there is also a body of opinion against it. It is no good talking
of unknown women and unknown men. It does not add to the dignity
of the proceedings of the House. The hon. Member need not refer again
and again to these two women. There are not only two but two thousand
against the code and there are also two million on the other side. So
there is opinion both for and against. We are here discussing the bill
dispassionately. Let nothing be said which, is derogatory to the high
dignity of the House. Unknown women and unknown men are expressions
which are not rather very parliamentary. The hon. Member need not
pursue the matter by saying two ladies, again and again.

Dr. Deshmukh : I had no desire to do so but for the interruptions.
Sir, I will now come to the various amendments moved in the house.
My friend Dr. Mookerjee suggested many alternatives to the acceptance
of the Code. One of them was to make the provisions of the Code
optional. There is also an amendment to say that there should be a
referendum and if the majority of the people supported the Code in
the referendum, then it should be made applicable. I had given notice
of an amendment last time which referred to the Hindu Code as a
whole and suggested that it be made applicable in any State after the
Legislature of the State after the next elections had ratified it. There
is a good deal of force in the suggestion regarding ratification by the
State Governments and State Legislatures. After all we are not trying
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to go the way of Hitler and other dictators who forced social and
other reforms on the people. We are a democratic nation and want
to stick to democratic methods. If there is to be democracy and
since this is only a personal law and not a law necessary for the
maintenance of law and order or other purposes (it may be necessary
in the view of some for the advancement of the community) there
can be two opinions and one can be as honestly and steadfastly held
as the other one.

In the case of some of the reforms suggested the experience
elsewhere in the world has not been altogether happy. Take for
instance the divorce law. There are various degrees of divorces and
varying facilities for obtaining the same current in the world. Those
who advocated divorce and wanted to organise society on individual
freedom have come to grief and looking at these consequences in
foreign countries, when some of our people merely try to imitate
others, because they think it is more fashionable to advocate that
view, some people feel apprehensive that this is sheer mad and
sheepish imitation. That spirit of sheer imitation is there and the
support for it is also there, because these people have never had
the patience to study the actual results which have come about
in foreign countries. So the orthodox opinion which does not share
the view of the reformists is equally honestly held and is as well
founded. When we know that the Hindu religion, the Hindu law
and the Hindu custom have survived the onslaughts of history for
thousands of years, naturally we feel that this is the one country or
nation or community which has something of its own and instead
of there being a flat uniformity, the consequences of which have
been evil in many cases, why not try and evolve a system just as it
has been evolved all these thousands of years. I do claim that the
Hindu religion and the Hindu law are the one religion and the one
law which have been evolved through the centuries. They have not
remained stagnant and I am sure Dr. Ambedkar will admit that the
Hindu law and custom have never been static: they have adjusted
themselves to the circumstances from time to time and are capable
of doing so hereafter also.

It is quoted that the Chinese and the Americans say that we are
a backward people, because we have not got such and such a social
system. Before we accept such comments bearing upon our society and
before we incline ourselves to accepting their viewpoint, we must know
what those people are. May I ask how far these Chinese and Americans
have studied our religion and our law ? Have they imbibed the spirit
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of the Hindu religion before they condemn it or suggest any reform
in our society ? That is a very pertinent question. Merely saying that
a group of persons from foreign countries do not like it and suggest
some modifications in our law or custom cannot be accepted. If we
merely try to please a certain group of individuals without judging the
background of the views they hold we would be meeting the fate of the
donkey, the old man and his son, who tried to please every group of
spectators they met on their way. In the beginning they were carrying
the donkey and the old man and his son were walking. People laughed
at them saying “Here is a man leading a donkey without either he or
his son riding” so the old man got up on the donkey leaving the son
to walk beside him. Still people laughed at them saying “Here is the
old man riding the donkey leaving the poor little boy to walk along.”
So the boy also.....

Mr. Deputy Speaker : Every body knows the donkey story.
Shri Bharati (Madras): Who is the donkey here ?

Dr. Deshmukh : I want to impress upon the people that they are
donkeying.........

Mr. Deputy Speaker: Details of the donkey story need not be
retailed here.

Dr. Deshmukh : I would not have referred to this story but since
this donkeying is going on time and again, very sensible people who
ought to understand the value of the opinions of foreigners somehow
or other try to persuade us and influence us by that mere fact. They
say because certain foreigners say something there should be certain
changes. I for one would not only not listen to such opinions but would
not like anybody to give up his own viewpoint on this ground.

So far as the basis of the Code is concerned it should be introduced
only where we find that the circumstances demand it and not force
things against the will of the people. It is certainly true that there is
a very large body of educated women who are behind this Code. They
are said to be very firmly of the opinion that the passing of the Code
is necessary. If we analyse the amount of education there is especially
among the women of India, we will realise that these women are hardly
a drop in the ocean; the number of these women who are asking for a
radical reform and changes in our law is extremely small. On the other
hand, they are so impatient that they are not prepared even to listen to
the other point of view of the ladies who have as much sense as they
have except their English or Foreign education. When I was referring to
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“they”, I was referring to those millions of women living in our villages
who have as good commonsense, and who know what they are and
what they wish to be; it is they who are apprehensive of the changes
that you are suggesting because even the introduction of divorce is
going to change the attitude of everybody, of the society as a whole.
The question I would like to ask is : Are you going to enter a wedlock
with the idea of divorce, or are you going to enter wedlock with the
idea of staying in it permanently ? If you adopt measures of easy
divorce there is going to be a big change of attitude. Of course we are
prepared to have that change and suffer the consequences, but the
educated ladies who are sponsoring and advocating the passing of this
Bill have not thought of all the consequences that are going to be fall
especially to the lot of the illiterate women. After divorce an educated
girl may be able to stand on her own legs, get a sufficiently lucrative
job anywhere, and probably get a better husband. But what is going
to happen to an illiterate woman ? My lady friends here still complain
of the dominance of the male sex, and to the extent that the woman
is tyrannised by men, what is going to happen to the illiterate woman
who will be the object of these vagaries and domination of the male
sex ? Have these educated women ever considered the consequences
which will result from divorce for example, the care of children and
their protection ?

So, although I have expressed myself in favour of it, I would like
to caution that in introducing any reform or changing any portions
of our law we must coolly study the consequences that are going to
result therefrom. Unless we do that we may be trying to do things
which may not be necessary at all. I feel that there is much in the
Hindu religion, there is much in the Hindu Law which deserves to
remain, though probably in a slightly reformed condition. But the
attitude behind some of the suggestions is somewhat anti-Hindu :
they regard everything Hindu as suspect and look down upon it
with contempt. They have somewhere or somehow imbibed the idea
that whatever exists in India is absolutely rotten and that unless
they go on the lines of foreign nations and imbibe their ideas and
introduce them here, the Hindu society will not come up to the
standards they expect of it. I am quite prepared to admit that they
are actuated by honest motives, but at the same time there can
be a different point of view which suggests that merely by blind
imitation you are not going to survive. The way to survive is to modify
according to the times and not go on in a whole-hogging fashion to
change the very basis and fundamentals of our law and society. And
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from that point of view I suggest considerable caution. When I spoke
yesterday, I thought the intention was to pass this Bill with only
the marriage and divorce sections in it and that the rest of the bill
was not likely to come up. But now I find that is not the attitude
of those who are in favour of the Bill; they do not wish to omit the
other portions. They are prepared to confine the enactment to the two
chapters only from the point of view of availability of time but they
do not wish to give up the rest of the Bill. If that is the idea, then I
am afraid many of the Members of this House will probably change
their attitude because it does not mean it is a compromise which will
last as after getting these two chapters passed they will probably
insist upon the property clauses and the other sections of the Code.
If we look to the history of the codification, we will find that there is
a great and important body of public opinion against the Bill. Most
of the bar associations have not only been against modification but
they have been against codification also. The Committee that was
appointed for the purpose found, when it went round the country,
innumerable associations and innumerable individuals who expressed
their strong condemnation of the proposals that were going to be
made. Under these circumstances, I feel that it is not proper that
we should say that after passing these two chapters we will take up
the rest of the Bill also and that we will not give it up. It should
be definitely understood that so far as this Parliament is concerned,
we should confine to the marriage laws provided in this bill. The
question of whether there is any possibility of the property clauses
being taken up will, I think, determine the attitude of support or
opposition of certain Members of the House. If it is the idea that the
entire Code should be taken up, then it would be very wise to leave
this to ratification by the State Legislatures. Then we will be giving
them sufficient time to educate public opinion so that if the Code
is really wanted, if there is any important body of public opinion
in favour of the various detailed changes sought to be made in the
Hindu Law, then the concerned State can accept it. And there is no
harm in one State accepting it and another not accepting because
this is a matter of personal law and it should be completely open
to any individual or group of individuals to choose the sort of law
that they want.

While I support the provisions with regard to monogamy and divorce
and say that they may be passed, although I would like to suggest
certain modifications, and one I have already moved yesterday, namely
that the customary divorce should be allowed to continue—and I am glad
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to find it is likely to be accepted, I suggest that the present proposals
should be confined only to the marriage and divorce laws and
nothing else should be enacted by this Parliament for the present.

*Shrimati Jayashri (Bombay) : I beg to support the amendment
moved by the Hon. Law Minister to clause 2.I am glad that sub-
clause (4) of clause 2 is sought to be dropped. That sub-clause says :

“Notwithstanding anything contained in the Special Marriage Act,
1872 (IIT of 1872), this Code shall apply to all the Hindus whose
marriages have been solemnized under the provisions of that Act
prior to the commencement of this Code.”

10-00 A.M.

I am glad that this sub-clause has been dropped, because under
the Special Marriage Act the rights that people enjoyed were much
broader. This applies to the Indian Succession Act also. Although
under the Hindu Code we are trying to bring about reform, yet this
Code does not confer the same rights which are available under
the Special Marriage Act..

Mr. Deputy Speaker: Under the Special Marriage Act, they
cannot adopt. Under this Code, they can. Is that not an advance ?

Shrimati Jayashri: I am saying that the inheritance rights
there are broader than under the Hindu Code. So, I am glad that
he has dropped this sub-clause from the Bill.

With regard to the argument as to why we should not make
this an ideal and universal Code which can be applied to Muslims,
Parsis and Christians, I would like to say that we must first find
out whether Members are prepared to go so far. It would be an
ideal Code if we could reach to the stage of the Indian Succession
Act and the Civil Marriage Act, but it is clear that our society is
not at present prepared even to accept the reforms under the Hindu
Code and go thus far. So, I wonder whether Members will accept
the broader principles which underlie the Special Marriage Act.

Yesterday, Dr. Mookerjee said that the Muslims also should be
asked to accept the monogamy principle. I would like to say that
the Muslim Law gives much more rights to women. Under our
existing Hindu Law, women are not given those rights.

*P.D., Vol. XV, Part II, 18th September 1951, pp 2750-54.
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Mr. Deputy Speaker: He was on the question of monogamy.

Shrimati Jayshri: Monogamy and sacramental marriage. In
regard to our sacramental marriage, this is what the married couple
pledge themselves to do:

“Having taken these seven steps with me, we have become companions.
May I retain that companionship and never part from thee nor thou
from me. Let us be united. Let us always take counsel together, loving
each other and ever ready in each other’s company, let us be united
in mind and grow together in strength and prosperty. Let us join in
our aspirations, our vows and our sorrows.”

May I ask whether this ideal of sacramental marriage is kept in
our present society ? I would request Dr. Mookerjee to give his honest
opinion whether he really thinks that no reform is necessary in our
present Hindu Marriage Law. We all know that our Hindu society
allows a man to marry as many times as he likes. This vow which
we take during the marriage ceremony is only meant for women. Our
laws are one-sided. They are only meant for women. We all know
that when a man becomes a widower, even at the burning ground
when he goes there to attend his wife’s funeral his engagement takes
place. So, a man considers marriage in such a light manner. And
still, we talk of our Hindu marriages being sacramental.

Mr. Deputy Speaker : Widows also can marry.

Shrimati Jayashri: Women are more conservative in that way.
They still consider that they would not like to marry even if they
become widows. They do not seek to have second mrriages, but due to
the one-sidedness of our Hindu Law Nariprathishta has gone down.

Hon. Members must have read K. Mushruwala’s article in the
Harijan where he shows how we are treating women in our society
at present. We all know how in the Mahabharat the clothes of
Draupadi were removed and she prayed to Krishna:

“HaTUtaETTHT G SAE
(“I am sinking in the sea of Kauravas. Save me O Krishna.”)

Similar cries we hear today from our poor women who are ill-
treated by our society. We call our Hindu society Sanatana, that is
to say, Sada Nutan (always new)—it is always changing. Change is
the essence of life. If society does not change, it becomes stagnant.
For thousands of years our society has survived because it has
accepted changes.
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The idea has been pressed that we should not have divorce ; that our
marriages are sacramental, as Dr. Deshmukh said just now, from olden
days we read in our Smritis (Parasara and Narad) that under certain
conditions divorce was accepted. In the Hindu Code today we have tried
to maintain the sanctity of marriage and the welfare of the parties. The
framers have provided prior remedies for avoiding the extreme step of
seeking divorce and those are restitution of conjugal rights and judicial
separation. Therefore, divorce is not very easy. In Baroda the Divorce
Act was passed in 1937, and in the analysis taken in the year 1939
the cases of divorce and judicial separation were 42 in number. Out
of these, eleven were due to cruetly ; two due to desertion and cruelty,
seven due to desertion by husband ; one due to desertion by wife ; six
due to cruelty and habitual drunkenness of husband and marrying a
second time. These cases show that divorces are not very easy. Only
under special conditions divorces are granted.

Also we know that divorces are prevalent in the lower classes. Only
in the upper classes this Code seeks to introduce this change. Yesterday,
Dr. Mookerjee raised the cry of ‘religion in danger’. I would ask him
whether beating of one’s wife is considered to be religious. A woman
filed a suit in one of the courts in Madras for assault by her husband.
And the learned judge gave a judgement that beating the wife is allowed
in Hindu Law. So, may I ask him whether such cruel customs can be
called religious ? Religion is always personal contact with God.

“goer: wAYArT geve fasefar
[O Arjun ! God lives in the hearts of all living beings.]

It is not by passing particular laws that religion can be in danger. As
I said Hindu religion is a vast ocean where changes take place now and
again and we have accepted these changes. That is why our structure
of Hindu religion has lasted for such a long time. May I also draw your
attention to the necessity of changes in Hindu structure. I would say
that at present our law is one-sided. We do not give any relief to our
women. We have our National Planning commission which wants to plan
on the present structure. I would say that unless the social structure is
changed, it is no use planning on that body which is rotten. I would in
this connection like to make some suggessions for improvement in our
society. In a planned society woman’s place shall be equal to that of
man: equal status, equal opportunities and equal responsibilities shall
be the guiding principle to regulate the status of woman, whatever the
basis of society in the plan. Woman shall not be excluded from any
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sphere of work, merely on the ground of her sex. Marriage shall
not be a condition precedent to the enjoyment of full and equal
civic status and social and economic rights by woman.

May I ask whether at present the status of woman is such, so
that we can plan properly in the present society. Family life and
organisation and woman’s enjoyment of a share in the property are
very necessary. Marriage and succession laws governing these are
also necessary and that is why I feel that unless some change is
made 1n our present Hindu Law, I do not think it would be possible
to build on the structure that we find at present.

The Women’s Conferences have always asked for a common Code.
We are also in favour of a common Code. We are not asking that
special privileges should be given to only Hindu women. We all
know that at present our women are suffering and are backward.
Parsi, Christian and Muslim women are far ahead of Hindu Women
in this respect and that is why at present we are supporting this
Hindu Code. As I said earlier, if we make this Hindu Code an
ideal one, the other communities also will have no objection in
accepting our Code.

Dr. Deshmukh said that many women have resigned from the
All-India Women’s Conference on this question. On the contrary I
would say that in our Conference we have from the very beginning,
asking for these changes and it was due to our request that so
many pieces of legislation on marriage, right of women to property,
etc., were introduced. In Bombay when Dr. Deshmukh of Bombay
wanted to bring the bill on giving property rights to widows, we
requested him not to hurry with this measure, but to wait so that
it may include properties for daughters as well as adoption and
other clauses. At that time he told us that he would like to hurry
with the measure and that he would bring other reforms also.
Therefore, these reforms are due for a long time and it cannot be
said that we have not taken public opinion. Even this Hindu Code,
as you know, is before the public for the last ten years and it is
no use saying that public opinion has not been sounded. I think
enough public opinion has been created and it is very wrong to say
that very few women are supporting this measure. We have had
many public meetings in various places and women from all over
India are supporting this measure. On behalf of women I give my
whole-hearted support to this Hindu Code.
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* The Minister of Works, Production and Supply (Shri
Gadgil) : I heard the speech of my hon. friend Dr. Syama Prasad
Mookerjee with great attention. I should say that it was not entirely
unhelpful. He said two things which appealed to me. One was that
in the matter of social reform we should carry public opinion to
the largest possible extent. Secondly he said that this was not a
matter of politics, this was a matter in which every citizen of this
country was interested irrespective of his or her political views.
Because of these two things, I am somewhat optimistic and I am
certain that if we are able to create in this House an atmosphere
of give and take and of compromise we will be able to put on the
statute book something about which individually and collectively
we may be proud of.

Dr. Syama Prasad Mookerjee praised the Hindu culture and
called it dynamic. I share that view. It is because Hindu culture
has the genius of adaptation to circumstances, it is because that
it is responsive to new trends that it has survived and it has
been the pride and glory of us all. Today there is a greater need
for the leaders of thought to consider how we shall attempt to
progress further and how we shall bring the law in line with public
morality. The old ways may not be effective in the modern times and
therefore it behoves us that we must also have to resort to modern
methods. There is no dispute about the fact that there are certain
evils; although I am a good Hindu and I will yield to none in my
admiration for Hindu culture, still I am not blind to the faults which
have crept in our life as a community. By adopting a Constitution
with the objective of equality of status and social justice, we have
taken a great responsibility. We want to inaugurate a society in
which there will be perfect equality. If that is the objective, then
surely that cannot be achieed by following old methods of shouting
old slogans. We have established political equality by adopting
the system of adult franchise. We want to secure social justice
and remove as far a possible economic inequalities by erecting
certain economic institutions which will secure a better standard
of life for those who are down-trodden, by securing opportunities
for the expansion of the personality of every citizen. And that is
only possible in my humble view, by nationalising at least the
means of production and securing an adequate standard of wages,
controlling profits, and if at all private effort is to be given any place
in the economic system by laying down that it shall be under the

*P.D., Vol. XV, Part II, 18th September 1951, pp. 2754-68.
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regulation and control of the State. In other words, by legislation
we are trying to secure social justice and trying to remove economic
inequality. If by legislation we have secured political equality, if by
legislation we are attempting to secure economic equality or at least
to remove economic inequalities, it is only logical that by the same
process, namely by legislation, we must try to secure social equality.

My friend Dr. Syama Prasad Mookerjee stated that by codifying the
Hindu Law you are shutting out altogether those sources of Hindu
Law which have been functioning from ages and which has secured
the means of progress so far. I agree that the sources of Hindu Law
are smritis, shrutis, sadachara, and one’s own conscience. All that
is true. But all that was good and valid enough when the political
constitution or the political set-up of the country was different from
what it is now. Even in the West it was considered that a change
in the law could be effected either by legislation or by legal fiction
which meant that the law apparently remained the same but in
practice it underwent a change and by custom. Even in the West
the modern tendency is to depend mostly or substantially upon
legislation in effecting the necessary changes which will make the
law to be in conformity with public morality. Law always follows
public morality. Public opinion goes ahead and progresses because
that is the life in the community, not being static or stagnant,
continually progresses, continually proceeds, because the law of life.
Therefore the legislation comes behind. But there should not be such
a big hiatus between the two so as to endanger the happiness of
the community. It is therefore the duty of every thoughtful citizen,
of every person who has the interest of the community at heart to
see that the time-lag between the two is as short as possible.

Now, it is no good depending always upon the second method,
namely of legal fiction, and allowing the judiciary to strain the
meaning of plain words and asking them to try to bring the law in
conformity with the prevailing opinion in the community.

The third method, namely that of custom, is, I should say,
a misfit in modern circumstances. After all, custom was good
when the legal power of the State was not adequate, was not
sufficiently developed in order to enforce what was thought
to be just and proper and what was thought to be in the best
interests of the community. Now, in the modern world to talk
of custom prevailing over law is a sort of anomaly. If the
custom 1s prevalent on such an extensive scale I have not the
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slightest doubt that legislators will initiate the legislation and the
custom will be incorporated and dignified into a rule of law.

That being so I am unable to understand the argument of my hon.
friend Dr. Syama Prasad Mookerjee that we are doing something
revolurionary and in such a manner that the normal sources of law
which were available will be completely closed. It is not so. Whatever
we have inherited we have so to say, instead of putting our inheritance
into a number of banks consolidated the inheritance and put it in
some bank which has the prestige and strenth of a Reserve Bank,
namely legislation. That is what we have done. In fact in the present
Code as it is now before this House what is really done is that we are
practically coordinating what is in existence—the present law—to the
extent of eighty per cent. There is no doubt an element of progress
to some extent. I will even concede that there is an element which
to some extent goes in advance of public opinion. But I want to ask
one question to the Members of this House. Is it or is it not our duty
not merely to think in terms of the needs of the persent moment but
to think in advance of our society, as we visualise or as we desire
that it ought to be ? If planning is good in the economic sphere why
should it be bad in the social sphere ? We are anxious that our society
should be such. If that is the ideal on which we are agreed and on the
assumption that we are . agreed—because we have adopted it as one
of the objectives in our Constitution—then we have to consider how we
shall manage to take our society to that destination. Can we follow a
policy of laissez-faire in this sphere or shall we think ahead, think in
advance just have our target and gradually, through the mechanism of
law, which in due course, become part and parcel of the community’s
life and arrive at the destination according to the schedule ?

Shri R. K. Chaudhari (Assam): That is questionable.

Shri Gadgil : If we leave it to non-official effort I have no doubt
that in course of time, may be two generations hence, things will
become as we desire now. But by that time public opinion would have
advanced much more. In other words we will never be able to cut the
time element between the growing public opinion and the legislation.
I therefore say that if there is any element of advance thinking in
this Code it is justifiable, and I would say that it is an act of wisdom.

Now the opposition to this Bill has been from several points of view.
There are people who do not like any interference by the Legislature in
these matters. There are people who think that the Parliament, or the
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Legislature of the country, has a right to interfere but not the present
Parliament. They rather prefer that the matter should be completely
looked after and dealt with by those who will come after this Parliament
is dissolved. So far as the first school is concerned I think, as was
said rightly by Dr. Syama Prasad Mookerjee, it is too late in the
day. Continually, in the course of the last 150 years, legislation after
legislation has been passed by the Central Legislature—whatever
the denomination of that legislature may have been—and all those
things have become part and parcel of the Hindu community and its
life. When I said that soon after the passing of this code, same thing
would happen, my hon. friend Dr. Syama Prasad Mookerjee was not
agreeable. He has accused us, namely the Members of the Treasury
Bench of suffering from “Secularities”. I should say, knowing as I
do, his views of social reform, knowing as I do that he comes from
Bengal, a province where social reform was first mooted, beginning
with Raja Ram Mohan Roy and carried on by Kesav Chandra Sen,
Tagore and other people of great importance and consequence, that I
cannot believe that he is seriously opposed to what is being proposed
in the Hindu Code, but probably he is suffering from ‘electionitis’
and if that is so, the cure and remedy will be provided for in the
general election. He agreed that it is very difficult to say on which
side is the public opinion. I think he is right. We might claim public
opinion to be.......

Pandit Malaviya (Uttar Pradesh) : Will the Government be prepared
to make this Hindu Code one of the issues in the election ?

Shri Gadgil: In spite of the Government, it has already become.
The point is that it is difficult to say on which side the public opinion
is. I want to ask in all humility one question to the hon. Members
of this House, Has or has not the Government which still carried
the confidence of this House some right to initiate social reform, not
merely the right, but a duty enjoyed on this Government in terms of
the clauses of the Constitution ? You have given us certain directives ;
you have laid down the objectives. If we do not do anything on those
lines, the electorate might turn round and say : Well you passed this
constitution merely to fool us. Half the population in this country,
namely, the women will say : You talk of social equality but where is
that social equality. (An hon. Member: Question). I am sure the hon.
Member will lose in his own house if he takes a referendum.

Pandit Maitra (West Bengal) : Does the hon. Member say half a
dozen women of half the population ?
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Shri Gadgil : I take a better view of my sisters than my hon. friend
is prepared to concede. However, as my hon. friend said, the thing will
be evident a few months hence. The point is that the legislature has
pressed a number of statutes affecting Hindu life, Hindu marriage,
divorce, in fact every aspect of the law. Therefore, we cannot say now
that this Parliament has no right. The question whether this Parliament
has a right or not. I have already answered. So far this Parliament
has been considered to be competent enough to make a constitution for
this country and it passes my comprehension to accept a proposition
that this Parliament is incompetent to pass an ordinary law.

Pandit Maitra : The House was elected for giving a constitution.

Shri Gadgil: This very House passed the Constitution in which
they passed the Chapter relating to transitory provisions. I do not
think that my hon. friend Pandit Maitra objected then and said that
this Parliament should have no right to govern from now till the new
House comes into existence after the general elections.

Pandit Maitra : That is nobody’s case.

Shri Gadgil: I am glad. What is after all that is attempted to
be done ? As I said 80 per cent, is merely a collection of the existing
statutes either passed by the Central Legislature or passed by the
State Legislature. Dr. Syama Prasad was very eloquent over Dharmic
marriage. I do not think that the Code prevents it. There is free
scope from the Dhushyanta Shakuntala type of marriage to Prithviraj
Samyugita type of marriage, namely from Gandharva to the Rakshasa
type and all the eight forms can be practised by any Member of this
House or by the public outside. This Code does not prevent love-making,
it does not prevent eloping with bride’s consent even against the consent
of the parents. So far as eight forms of Hindu sacramental marriage are
concerned, they are not affected in the least. What is the grievance ?
Is it because the word ‘sacramental’ has been changed into Dharmic ?
It was changed because all of us wished it; it conveys no meaning and
therefore we said : let us take the word Dharmic which will fit in and
convey some meaning, and that is why ‘Dharmic’ was used.

An Hon. Member : It i1s a misnomer.

Shri Gadgil : My hon. friend Dr. Syama Prasad was very eloquent
over the conception of Hindu ‘marriage’. Those noble sentiments I
personally share. Marriage is something more than mere union of
bodies, it is a co-partnership ; it is joint endeavour for spiritual uplift;
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it is so to say a custodian of confidences and feelings which cannot
be expressed in any language of the world. It is a noble conception : I
do share that but at the same time it does happen that sometime an
ideal is perverted. We find that in a progressive society things happen
which have got to be taken notice of by those who are leaders of society
and who are leaders of thought. I today, particularly on account of our
contact with the West, we have somehow or other to go down in certain
respects, it does not mean that our culture is less; it only means a
challenge to us to reform. We have got the genius to adopt, we had
to act, and therefore, those legislations to which reference was made
by my hon. friend, Dr. Syama Prasad Mookerjee were quite justified.

What is this prevention of a marriage between a person belonging.
to one community and a woman belonging to another ? Does it sound
very well in our modern days, in the year 1951 ? Does it sound very
well that a man because he is born in a particular community that he
must remain outside the boundaries of the village perpetually ? Does
it sound very well that because a man belonging to a downtrodden
caste today by his merit has assumed a position of great inportance
and is learned today, he must not be given the same social status, the
same social welcome, the same social reception as we give to a person
belonging to another caste ? Is the Varna to be determined irrespective
of guna or it has to be determined in the context of guna or in other
words “accomplishment” ? That is a challenge to your sense of equality.
If today the old ban against Pratiloma marriage is completely broken,
you should welcome it. That is exactly what is being attempted. Why
should there be such differences ? If marriage is a matter of free choice,
why should there be legal impediments in it ? Why should a person
belonging to one section or one community not marry a woman belonging
to another ? All these artificial man-made impediments must go. I do
not remember any case in which the son of a Brahmin was born with
a copy of Vedas or a Kshatrya born with a sword or a Harijan born
with a broom. At birth they are all alike and at death they are all
alike. In between the two, it is the duty of the society and the State
to see that the same atmosphere of equality shall prevail. Anybody
who argues against this, argues against humanity, argues against the
very principle which goes to make a man, argues against self-respect.
What is being done here ? Nothing contrary to our old traditions is
being attempted. On the contrary, my accusation against my friend
and colleague Dr. Ambedkar is that as he is growing old and old, he is
growing less and less enthusiastic about social reform. Ten years ago,
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I think his language would have been more vitriolic; today he is
the very soul of moderation. He said the other day, “Anyhow, with
something changed here, something cut off there, and something added
or substracted, let me see the Hindu Code through because it will be
considered at least one honest attempt by the present generation to
put matters right”. He is so anxious. He is in a mood to be prepared to
give and take. I would therefore urge on the Members who are keen on
opposing to see whether that is not a situation which we should avail
of. I warn you that the next Parliament which will be elected on adult
franchise is bound to be more radical in the matter of marriage and
divorece........

Some Hon. Members: Leave it to the next Parliament.

Shri Gadgil: ....... although it may not be so radical to begin with
in the matter of property. As regards, marriage, as regards divorce, I
have not the slightest doubt, at least to the extent I know the mind and
general outlook of those who inhabit my part of the country, Maharashtra.

Shri Bhatt (Bombay) : Leave it to the next Parliament.

Shri Gadgil: We would have welcomed it. I would have agreed to
that if there had been no duty cast upon us to see that whatever ideals
and objectives are embodied in the Constitution should be given effect
to as far as possible. It is because of this duty. I have agreed to support
this code.

Shri Bhatt: The skies are not failing today.

Shri Gadgil : Will the heavens fall if it is passed ? The sky is above
and we are below. See what things are happening down here.

Shri R. C. Upadhyaya (Rajasthan): That is why it does not rain.

Shri Gadgil: Now Dr. Syama Prasad Mookerjee asked. “Why
monogamy only for the Hindus ?”. I ask one question. If monogamy is a
good 1deal, does it become bad because somebody else does not follow ?
We talk of Ram Rajya. If there is anything in the life and career of the
Great Rama, it is his Eka Pathni Vrath. 1 want to test your sincerity.
Are you for Ram Rajya ? Then, give support for this part at least. It is
no good talking about Ram Rajya when it suits you for election purposes
and when it does not suit you....

Shri R. K. Chaudhuri: What about Dasaratha Rajya? What did
Dasaratha who was the father of Rama do ?

Shri Gadgil: That is only an improvement by a new generation
over the old. Because he knew the troubles of having three mothers,
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he decided that his sons should have only one. That only shows how
things progress.

An hon. Member : Was there divorce ?
Shri Gadgil : There was that custom.

T gd gatae oelieer Ufdd udr |
yfar=q fasiaa |

[When the husband is lost, dies, goes to another land, becomes impotent
or morally degenerate, another one is allowed.]

This proves it.

Dr. Syama Prasad Mookerjee’s argument was that if it is good, let
it be made applicable also to the Muslim community. I have no doubt
that the Government either this or the Government that will come in .
power after the General Elections will not shirk to bring in a measure
of that kind in which this particular law will be applicable to every one
irrespective of religion.

Some hon. Members : Why not now ?

Shri Gadgil: As a matter of fact, I know that in Bombay, when
the bill for Monogamy was under discussion, the same line of criticism
which was adopted by Dr. Mookerjee yesterday, was taken by many
a Member in the Bombay Legislative Assembly. I remember that the
Government of Bombay stated through their Minister that a Bill of that
character would be welcome. Dr. Syama Prasad Mookerjee somehow
or other thinks that this Government is nervous and may not bring
some thing which may offend the Muslim community. I ask him just to
consider if 90 per cent, of the people in this country, who are Hindus,
agree to this measure, will it or will it not strengthen the hands of the
Government to pass a legislation for the remaining ten per cent ? By
accepting this, you will strengthen the hands of Government. I might
here mention one instance which I am sure you will recall: not you
particularly. In 1930, when the first Child Marriage Restraint Bill was
under consideration, to which subsequent amendments were moved by
my hon. friend Mr. B. Das in 1936, when the original Bill was under
discussion in this very Hall. Mr. Jinnah supported it, although the rest
of the Mohammedan leaders who were Members here opposed it, on the
ground that it was interference with the personal law of the Muslim
community. His words are, if there is a conflict between religion and
public morality, the latter shall prevail, Mullahas or no Mullahas.
You can find this out from the reports of the Legislative Assembly
proceedings that this was his stand. If we are convinced that to have
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more than one wife is again public morality, I think, we must agree to
monogamy. Monogamy in the first attempt at rationing in the social
sphere so far. It is necessary in the highest interests of the community,
in the highest interests of individual happiness that there must be
monogamy and I have not the slightest doubt that the progressive
elements in the Muslim community will accept it immediately. If the
non-progressive does not accept it, it will equally be the duty of the
Government to enforce it. I have no doubt about that, and if I ever
am in that government, be assured that I will do my best to enforce
it. That is so far as my personal attitude is concerned. My point is,
if that is Amrit, because it is not taken by somebody else, does it
become poison ? I think this is an insult to the intellectual greatness
of this House to argue on these lines.

Coming to the question of divorce, nobody argues that every married
couple should go for a divorce. At the same time, if it is the duty of
the State to see that there is less of social tension, and efforts are
made to create an atmosphere in which every individual will have
the right to have maximum satisfaction and happiness, then, it is the
duty of the State to create conditions for having judicial institutions
or legal institutions of that character. Eighty percent, or more in this
country have something like customary divorce. They are not worried.
But, in the five per cent, or ten per cent, or whatever the percentage
may be, on account of marriage conditions or on account of several
other factors,—probably the modern woman is more intellectual—if
she for one reason or another finds that it is not possible to live
with a man whom she has married, then, marriage should not be
a life sentence. It should not be that there will be no happiness
unless one of them dies. No doubt, such cases may be few but the
exceptions are there. Therefore, there must be some provision made
for the same. You may make it strict; you may not make it as cheap
as in the West, but speaking for myself, this is the most orthodox
and reactionary law that you are laying down. Left to myself. I
would have said that incompatibility of temper was enough ground
to dissolve the marriage. After all, what is the assumption under the
provisions for divorce ? It is that the parties cannot be happy. Should
they go through this tortuous process of adultery or alleged adultery
or cruelty or desertion ? What is the idea ? Should they always go to
a hotel and have evidence of hotel bills, etc.? I think it must be a
straight and honest and genuine affair that those who cannot agree,
let them part. That will secure maximum happiness. People think
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that this will end society. But if this custom is available in 90 per cent.
of the population and in spite of that society has continued to progress
all these generations, I do not think the extension of it merely to the
remaining five or ten per cent, is going to change the integrity of society.
On the other hand, the consequences that will follow will all be for the
good. In fact restricting marriages and all the old injuctions that you
must not marry in the same gotra have good reasons behind them. These
restrictions were due to considerations of eugenics. If that is the case with
those injunctions, then these will have greater application if the boy or
girl marries outside the caste. Then there will be greater virility in the
race, better type of persons will come into existence. This is a matter
which must be considered in an atmosphere of scientific understanding.
This is not the time nor the occasion to dilate on this aspect of the
question. I will only add that behind these injunctions against marriage
between sapindas or sagotras there were eugenic considerations. They
must be reassessed.

Shri A. C. Shukla (Madhya Pradesh) : An old man marrying a young

woman, is it according to eugenics or not ?

Shri Gadgil : You should certainly stop an old man marrying a young
girl.

Shri A. C. Shukla: What will be the position of the child born to
an old man and a young woman ?

Shri Gadgil : It will be as healthy as possible.

The point is, all those laws or customs which definitely have affected
the progressive character of Hindu society ought to go. Dr. S. P. Mookerjee
made a reference to Brahmo Samaj, Sadhanan Samaj. From Raja Ram
Mohan Roy, to Ranade, Tilak, Agarker there is a galaxy of social reformers
of whom we are all proud. But why should the process stop there ?
If what was done in the past was good we ought to follow? the same
principles of progress. And if we follow that same line of advancement,
why should you be afraid now ? Why should you think that because Manu
was great, therefore there cannot be any man as great as Manu in the
centuries that may roll after his death ? I think Mr. Ahmad is as great
or as good as Yagnavalkya, only without a jenuva. Otherwise he is as
good an interpreter. And Dr. Ambedkar is as great as Manu or Gargya.

An hon. Member : He is Manu.

Shri Gadgil: And I am as good as any other old citizen. And why
should we feel that the present generation cannot undertake the task of
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social reconstructions ? India could not be an integrated unit under one
flag during ten or eleven centuries. But if that task was achieved by this
generation, is not this generation competent to do something in the social
sphere to make society progressive ? I want an answer to that question.
You praise us and praise yourselves for having done something great in
the political sphere. Why are you afraid of achieving something in the
social field ? Why do you have this inferiority complex ? Of course what
was done by Manu was good. But—

“qrae spurEtata sarom

ar S wqeu: fuaf<”
Because this well was dug by my great-great grand-father, and although
the water of it is saltish, I must drink it. Well, that is not my outlook.

Shri R. K. Chaudhuri : Then why not throw away your sacred thread ?
Shri Gadgil: I have thrown it away. Look here.

Pandit Malaviya : I believe the Hon. Minister puts it on now and
then whenever he feels like it !

Shri Gadgil: No, nothing of the kind. And since it is a matter
concerning me, you will kindly permit me to dilate on it for a moment.

Shri Brajeshwar Prasad (Bihar): Sir, on a point of order. Is it
parliamentary for the Hon. Minister to show the House his tummy ?

Shri Gadgil: Well, it was appreciated anyway.

Mr. Deputy Speaker: I am glad this point was raised. I can only
say that it is not proper for questions to be put whether a person is
wearing this or that, leading to unnecessary complications.

Shri Bhatt: I want to know one thing. Can he have Yagnopavita at
the time of Yagna ?

Shri Gadgil: I am prepared to satisfy the curiosity of the hon. Member.

Mr. Deputy Speaker: The Hon. Minister need not discard his
Yagnopavita to support the Bill. He can have it and still support it.

Shri Gadgil : Some years ago when I was in Thana Jail and when
I started thinking about Hindu religion, I thought I was not a good
Brahmin and could not be one merely because I had a Jeneu and I
discarded it. And only when I am a good Brahmin, even for a moment, I
will put it on, and this I did when I attended the Somnath installations
ceremony. Then I felt a moment of inspiration. I felt my whole being
ennobled when I was there and I put it on for sometime. Later on I threw
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it away because I came from Heaven to the dust below. I shall only
justify a Brahmin using the Jeneu if he is following all those great ideals
which are enumerated in the Gita.

(fearlessness, non-violence, not to commit theft and straightforwardness)
etc. Otherwise there is no good having a Jeneu and doing all sorts of
things.

The point is whether we are competent to make any changes, the whole
history of Hindu society shows that it is continually progressing from
stage to stage. Otherwise how do you explain the numerious Smritis,
one Smriti laying down one thing and another Smriti another ? How do
you explain this ? Society is continuously progressing and something has
got to be found which is appropriate to the Sadachara or Vyavahara
Dharma. And the definition of Sanatana Dharma, as given by a great
Shastri is :

e e e
[The eternal is always new.]

Change is the watch-word of Nature. Change or perish. We have
a progressive society and it is a dynamic society, as was pointed out
by Dr. Mookerjee and so we must continuously adapt ourselves to the
changing circumstances. Of course, that does not mean that there is
nothing steady or nothing stable.

Pandit Maitra : Where in Sanskrit literature is the word Sanatana
defined as the Hon. Minister has just now given out ? Sanatana means......

|eTag 3fd @9 : It means eternal.

That is the etymological meaning of the word. That is the grammatical
meaning of the word.

Shri Gadgil: I am not prepared to accept the grammatical
interpretation of the word Sanatana.

Shri Bhatt: Kaka Sahib can have his own interpretation.

Shri Gadgil: That is not of lesser importance. Kaka Sahib also
knows some Sankrit. The point is through out history, there is the
Hindu community the tendency to progress. Why should we stop now ?
Modern conditions require that changes should be effected by legislation
and not by custom. If to-morrow something else is required, the leaders
of the day, through the Legislature, will effect that change. I agree that
this a matter which must be considered in an atmosphere of calmness
and understanding. If we agree that there are certain evils, why should
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we not remove them ? I remember while speaking on the amendment
Bill of my hon. friend Shri B. Das regarding the Child Marriage
Restraint Act. I gave figures from the 1931 census and said that there
were 1,300 widows below the age of one year. Is not that an evil ?
And girl widows below the age often there were millions. And if you
prevent them from re-marriage, just consider what will be the effect
of it on society ? And only good has come out of the legislation that
was passed. Today the position is that the average marriage age has
gone up considerably. The problem now is not of marrying earlier, but
of marrying at all.

There was threat of opposition to this measure in 1930 and so great
was me threat that all the communites were combined against
the messure. I remember the description given at that time ;

that before the Act was brought into operation thousands of children
were taken from Calcutta to Chandernagore and married there, because
it was not part of Birtish India, that thousands of children were taken

11 AM.

in the midstream of the Indus and married, because there was no
extraterritoriality so far as this Act was concerned at that time. This
element of extra-territoriality was incorporated at the suggestion of
Mr. B. Das. The point is that there are undoubtedly evils about which
there 1s no dispute and it is not anybody’s desire to nurse or keep
those evils going on. As to whether the remedy should be stringent or
less stringent is a matter on which the Members of the opposition can
certainly have a discussion with my Hon. Friend Dr. Ambedkar and a
via media found out. What I suggest is let this House take some steps
towards progress and let us go down in history that in spite of real
or created opposition this House had the courage to take at least one
step towards the reform of Hindu society. That would be the greatest
tribute to you individually and collectively and I do hope the whole
House will rise to the occasion. That does not mean that you should
accept whatever is suggested nor that you should reject everything
Let us not have a closed mind: let us have an open mind. Let us
agree that there is evil in society and let us agree that some remedy
must be found. This is all that I have to say and I do hope that in
that spirit the House will respond to the Hindu Code introduced by
my Hon. Friend Dr. Ambedkar.

Mr. Deputy Speaker : Before I call Pandit Kunzru to speak I might
say that I have been hearing speeches as if on the first reading and not
on clause 2 which is before the House. Clause 2 consists of four sub-
clauses and the amendments refer to them. Not many Members have
addressed themselves to the clause proper. Evidently they want the
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House either to accept the option or reject the measure. In fact I thought
at one stage of accepting closure today......

Several Hon. Members : No, no.

Pandit Maitra : It is a most important clause, the very life-blood of
the whole Bill.

Dr. Ambedkar : I am prepared to accept closure even on the tenth day.

Pandit Maitra: Do it on the 15th day. You make its application
optional and we will pass it straightaway.

Mr. Deputy Speaker: On this clause at an earlier stage about 17
or 18 members have already spoken.

Shri Naziruddin Ahmad (West Bengal) : All that has been forgotten
entirely.

Mr. Deputy Speaker: That is why I have allowed references to
all clauses. The discussion has been on the details of the Bill as a
whole and not absolutely confined to clause 2. We must see to the
end of the discussion some time. I therefore, request hon. Members to
confine themselves to those matters which arise out of clause 2 and the
amendments to the clause. I do not want to curtail discussion but this
kind of discussion will be endless. It so happens that whenever I call
upon Pandit Kunzru to speak I have to make some suggestions to the
House but they are not intended for him particularly.

Shri R. K. Chaudhuri: The Hon. Minister who spoke just now has
to be answered and should we not follow him ?

Pandit Maitra: We have now been told that this Bill will be
proceeded with in regard to its first two parts. You will realise easily
that clauses 2 and 4 are the two fundamental clauses in the whole Code.
After passing these two you can go ahead at the speed of the Frontier
or Punjab Mail. The main point is the question of the applicability of
the law to the communities mentioned. You should not be carried away
by the mere fact that 16 or 17 Members have spoken. You are going
to legislate for 30 crores of people and therefore a momentous measure
like this has to be given serious consideration. If the Bill has been
taken spasmodically now and then it is no fault of ours. They introduce
it and at one stage when they meet with opposition they put it by.
Then they gather strength and come back again. That is no fault of
ours. If they had taken it up in a special session the House could have
devoted its whole time and we would have been in a better position to
know what we said on one day and what are our contentions now. It
is not the old bill before us : It is a new thing that has come before us.
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Sardar B. S. Man (Punjab): Since you, Sir, mentioned the
closure motion and there is the threat thereof may I request you
that those Members who have moved amendments as regards certain
communities should be given their chance so that they may explain
their view point. I hope closure will not be accepted by you till we
have had the chance to speak, that is those of us who have moved
amendments.

Mr. Depty Speaker : My difficulty was that I looked up for those
gentlemen who had tabled amendments. Others who had already
spoken with respect to their amendments I did not call. I picked out
four of the hon. Members who had tabled amendments and had not
spoken so far. I was looking round for them to stand. The whole of
yesterday none of them got up from their seats. Therefore they cannot
say that no closure can be accepted until they are called to speak,
if they are not inclined to stand up. Today the hon. Sardar B. S.
Man sent me a chit saying that he was anxious to speak, because
yesterday he did not catch my eyes......

Sardar B. S. Man : Even yesterday I stood up.

Mr. Deputy Speaker: The general principles of the Bill have
been already discussed fully in the consideration stage. With respect
to this clause, whether it ought to apply immediately or it should be
optional are matters with regard to which amendments have been
moved. But going into the entire frame-work of the Bill and whether
it ought to be accepted or not on the analogy of some other pieces
of legislation, are not, I think, quite relevant.

Shri J. R. Kapoor (Uttar Pradesh): So far as I am concerned
I did not stand yesterday to catch your eye in deference to your
direction or view that you would like to give an opportunity to those
who have moved amendments after those who had not spoken on
the previous occasion. That was my reason......

Mr. Deputy Speaker : Even if he stands I do not propose to call
him.

Shri J. R. Kapoor : Not even in respect of the new amendments
I have moved ?

Mr. Deputy Speaker : I have tabulated all the amendments now
and they have been circulated. No new amendment has been given
by the hon. Member: they are only repetitions in another form of the
amendments he had already moved. After I finish with the others I will
consider those who have already spoken. But as a rule I would not like
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to allow any hon. Member to speak, who had spoken already.
Somehow Dr. Deshmukh was called yesterday when I was not in
the Chair. If I had been here I would not have called him.

Shri J. R. Kapoor : My amendments fall into two categories :
one old and the other entirely new.

Mr. Deputy-Speaker : I shall come to that later, after others
have been given an opportunity.

Shri Bhatt: Sir, excuse me. I am sitting opposite to you but
am not catching your eye. I have been getting up since yesterday.
You said that those who have given notice of amendments did not
stand up. May be, there is some forgetfulness on your part.

Mr. Deputy Speaker : Order, order, the hon. Member need not
cast aspersions, that I had not seen him or I did not notice him.
Hon. Members have no patience to sit and await their chance.
When they come they expect to be immediately called and if they
are not, they go away to the lobby. You cannot expect me to bear
all this in mind. When I make up my mind which hon. Member to
call next and if he is not in his seat I am entitled to ignore him.
I cannot call them by the order in my mind one after the other.
That is not the practice even in the House of Commons. I did not
find the hon. Member standing up when I was in the Chair. I
have a note here. I made a note of those Members who have not
already spoken but have tabled their amendments. But they have
no patience to sit here and the moment they are not called they
go away to the lobby.

Pandit Maitra : There is absolutely no dissatisfaction at what
you, Sir, have done. I want to assure you that we have the feeling
that we are all getting an honest and fair deal—absolutely impartial
deal—from you. We have no feeling against the Chair.

Pandit Krishna Chandra Sharma (Uttar Pradesh): May I
suggest that the words used by Shri Bhatt may be withdrawn ?

Pandit Maitra : He never meant any objection.

Shri Bhatt: With your permission, Sir, I want to clarify the
position. All I wanted to bring to your notice was that I have been
standing, but perhaps you did not notice it.

Mr. Deputy Speaker : I shall come to hon. Members who have
not spoken and who have tabled amendments next.
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*Pandit Kunzru (Uttar Pradesh): If I may say so, I agree
with you. Sir, that we expected that the debate on the clause. But
important questions of concerned with the merits of the clause.
But important questions of principle were raised yesterday and I
see that the minds of hon. Members are coloured by what was said
in the course of yesterday’s debate. It is therefore unfortunately
necessary to say something on these points so that the prejudice
created agains those parts of the bill that we are going to discuss
may be removed.

My hon. friend, Shri N.V. Gadgil has dealt admirably with
some of the points that were raised yesterday, and I venture to
say something more on this subject because I feel that what was
said yesterday ignores not merely the spirit of Hindu Law but
the changes that are already taking place in Hindu society. In
considering the Bill before us it is not enough that we should
confine our attention to the provisions of the Bill. It is necessary
that we should understand the character of the society for which
we are legislating ; Its most important character is change; it is in
a state of transition. To mention only one important factor that is
vitally affecting our society, a great deal of awakening has taken
place among our sisters during the last twenty-five years. They have
happily become conscious of their just rights and they are making
organised efforts in support of their just demands. It is partly to
the credit of these educated and enlightened women that this Bill
has been placed before us. But we have to add to this the fact that
education is fast growing amongst women......

Shri R. K. Chaudhuri: You mean Western education ?

Pandit Kunzru: The education that you have received and
in spite of which you claim to be a good Hindu. Our sisters are
receiving the same education and there is no reason to suppose
that they will become denationalized or adopt an attitude of
disrespect towards their religion or culture. Our women are
receiving education in ever-increasing numbers. They will enjoy
the franchise on a footing of equality, complete equality, with men.
Is it conceivable that in a society that is being moulded by such
forces inequalities between men and women will be tolerated for
any length of time ? Those who use the name of religion in order
to defend social ineuqalities and social injustice are doing the worst
service they can to Hindu religion. There is nothing, I venture to
say, in those provisions of the Bill that we are going to discuss

*P. D. Vol. XV, Part II, 18th September 1951, pp .2772-77.
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in this session that is in any way in conflict with the best principles
of Hindu Law or with the spirit that has always underlaid it.

What are the main features of the bill so far as we are going
to discuss it now ? They are monogamy and divorce. As regards
monogamy, my hon. friend, Dr. Syama Prasad Mookerjee said
realistically yesterday that in view of what had taken place in the
past it was too late today to contend that this Parliament was not
competent to undertake legislation in respect of social reform. He
also said that he would be prepared to support monogamy if the
Muslims were brought within the purview of the Bill. I remember
distinctly that when the general principles underlying the bill were
discussed, some speakers expressed the fear that Hindu society
was being compelled to imitate the Muslim society in respect to
inheritance. We know that among Muslims daughters have a share
in the father’s property. Yet, we were not in favour of assimilation
between Hindus and Muslims in this respect. What right have we
now to ask that no legislation should be undertaken in respect of
Hindu marriage unless it applies as much to the Muslims as it
will do the Hindus ? People who are not prepared to allow women
to have a share in the property of their fathers have no right to
ask that the law relating to marriage that is applied to the Hindus
should in all respects be applicable to the Muslims also.

The arguments that have been put forward now were carefully
considered by the Hindu Law Committee. I should like to remined
the House of what this Committee said with regard the objections
that had been urged after considering them one by one, it came to
the conclusion that they were either far-fetched or had no relation
to existing facts and then said:

“We have accordingly decided to retain the provision for monogamy
in the draft Code. It will prevent the husband from deserting the
wife at will and contracting a second marriage. There is a substantial
body of evidence before us that cases of desertion and re-marriage
are increasing and this problem is best solved by enacting monogamy
as a rule of law.”

I think that the observation of the Committee has great force
and those who oppose monogamy on any ground must deal with the
concrete reasons put forward by the Committee in favour of proposing
monogamy. The Committee drew attention to the fact that monogamy
had been enforced by law in the State of Bombay. Legislation was
undetaken there four or five years ago to prevent polygamy amongst
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Hindus. We can now say that there is a similar law in the State
of Madras. Indeed the State of Baroda where there was a Hindu
ruler and whether the large majority of the people were Hindus
passed a law many years ago in favour of monogamy and divorce.

Shri D. D. Pant (Uttar Pradesh) : The Ruler violated it.

Pandit Kunzru : If the Hindus in all these places have violated
Hindu Law, then where can you find real Hindus—only in this
House ?

It was yesterday that the demand was put forward that the Bill
should be made permissive, that is, the enforcement of the provisions
should be left to the States. Now, here are two important States in
which the principle of monogamy is already in force. There are other
parts of the country also, for instance, the district of Malbar and
the State of Travancore-Cochin, where legislation has been passed
to prevent polygamy amongst Hindus. In view of this and in view of
the fact that it was freely admitted in the debate yesterday that in
a large majority of cases, in an overwhelming majority of cases, the
marriages were monogamous, on what ground can anybody now ask
that provision relating to monogamy should be made permissive ?
This is the only provision of the bill that is not permissive but
compulsory, and it is compulsory for a very good reason. It will be
compulsory, but that principle appears to have been accepted by
Hindu society at large. In those places where it prevails Hindu law
has not been subverted. There are as good Hindus there as there
are amongst the Hindu Members of this House. I think therefore
that my hon. Friend Dr. Ambedkar is on strong ground when he
asks that we should lay down as a rule of law that monogamy
should prevail amongst the Hindus in this country.

The next point that I should like to deal with is divorce. Here
too it is asked that the provisions should be made permissive. But
they are already permissive. Unhappy couples will not be under
a compulsion when this law is passed to rush to a court of law
and ask for immediate divorce. It will depend upon them whether
they will take advantage of the provisions of the law. What more
can be done in order to remove fears and in order to enable only
those people who find the existing conditions intolerable to seek
either separation or complete divorce ? The Hindu Law Committee,
dealing with this point, said :

“From the evidence adduced before us we should think that there
are thousands of women in British India who have been deserted by
their husbands.”
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Then it goes on to say :

“Many hard cases were also brought to our notice by other witnesses
in which re-marriage was both desired and possible but could not be
effected by reason of the existing law. The number of these cases may
not be relatively large and reckoned in terms of percentage the problem
may not appear to be a formidable one. But as we have already stated
there are thousands of such cases in India and if even a small proportion
of these women desire a divorce with a view to getting themselves
remarried the question is whether the law should say upto them ‘nay’.
Evidence was brought before us that in many cases re-marriage is quietly
celebrated and that society tolerates and recognises such remarriage.”

Here, again, the facts are incontestably against the view that there
is no need for having a provision for divorce in our marriage law.
No one is compelled to take advantage of it. There is no reason why
for the sake of the patient sufferers, those who seek relief should
be denied. I have already referred to some of the States where
monogamy 1s legally in force. I may add that the law allows divorce
in all the States mentioned by me in respect of monogamy. Now what
has happened to Hindu society there ? Has the sanctity of marriage
become less than it was before ? Do not the Hindus there regard the
tie of marriage as a sacramental tie ? Have they no respect for Hindu
religion or Hindu culture ?

Pandit Maitra : The sample is here.

Pandit Kunzru: I should very much like to see a discourse
between my hon. Friend Pandit Maitra and the people of the States
mentioned by me on this point. He will not find it easy to convince
them that they are inferior to him in their regard for Hindu culture
and Hindu society.

Pandit Maitra: Then leave it to individual areas to legislate :
why force it here ?

Pandit Kunzru: I have already pointed out that there are so
many areas in which this law is in force. In the second place I have
taken pains to point out that the provision will be permissive. What
do you mean by asking that it should be permissive ?

Pandit Maitra : Make it optional for all.

Pandit Kunzru : It will be optional for unhappy partners to seek
relief under this law or not. Nobody is going to compel them either
to separate or to seek divorce. What more do you want ?
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The law in Baroda has probably been in force for a much longer time
than in the States of Bombay and Madras. But it appears from the
evidence given before the Hindu Law Committee that both in 1940-41
and 1941-42 the number of suits by persons belonging to castes in which
custom does not allow divorce was three only. My hon. friend Dr. Syama
Prasad Mookerjee said yesterday that if 90 per cent, of the people could
already get divorce, where was the need for bringing the remaining ten
per cent, who were following a higher law and who regard marriage as
indissoluble. Well, I am sorry that he is not in his place. But I should
like to point this out to him.

Besides, we all know what is happening in Hindu society. If a husband
drinks and beats his wife, or deserts her, is this a sacramental act ? Is
this in accordance with the sacred character of Hindu marriage ? An
hon. member behind me ask: “Why not check it ?”

Pandit Maitra : There are also wives who beat their husbands.

Pandit Kunzru: I do not say that the wives are impeccable. Wives
have their own faults, but the law will apply not merely to wives but
also to husbands. In view of this it is idle to claim that the upper strata
of Hindu society, that is men belonging to the Brahmin, Kshaitriya and
Vaishya castes have a higher ideal than the members of the other castes.

Again, 1t has been said that this Bill has caused a great deal of
perturbation in Hindu society. I find that this is due to the fact that
people are misinformed with regard to the provisions of the Bill. When the
provisions are explained to them a good many of their misapprehensions
disappear, and I have no doubt that if those who assiduously voice the
fears of the people in this House will take a little trouble to explain
what its provisions really are.....

Pandit Maitra : Let the government do it.

Pandit Kunzru: ...... much of the dissatisfaction that exists will
disappear.

Government is doing what it can to spread a correct knowledge of the
provisions of the Bill, but is it not the duty of those people who believe
in truth and in the spirituality that underlies Hindu law to take a hand
in this good work ? Why should they not seek to remove the prejudice
that has been wrongly created against the Bill.

Pandit Maitra : Leave it to them to decide.

Pandit Kunzru : My hon. Friend disregards facts completely. I confess
that I am powerless to convince him....
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Pandit Maitra : It is my misfortune also.
Pandit Kunzru: ..... if he continues to shut his eyes to facts......
Pandit Maitra: I am looking straight at them.

Pandit Kunzru: ...... and says that nobody in India has before the
introduction of this Bill ever heard of the words monogamy and divorce.

Shri R. K. Chaudhari: Monogamy means monotony.

Pandit Kunzru : I think that those who are supporting the principle
that underlies the provisions that we are considering, who are trying
to bring about complete equality between men and women, who are
trying to renovate Hindu society, who are asking it to go back to the
great principles that once made it great and the envy of the world, are
rendering the greatest service they can to Hindu religion and culture. 1
hope that they will persevere in the path they have chosen themselves
and make Hindu religion as respected throughout the world now as it
was some centuries ago.

*Shri Bhatt: (English translation of the speech) Sir, I am being
asked to speak in English, but as ill luck would have it, I cannot speak
in English. T cannot express my ideas and feelings as suitably in that
language as I can in Hindustani. I may be excused for that.

Shri R. K. Chaudhari : Sir, we do not understand high-flow Hindi and
we cannot follow if the hon. Member speaks swiftly. We can understand
if he speaks slowly.

Shri Bhatt: I have not taken the floor simply in order to reply to
what the Hon. Minister has said, but I am here to express my own ideas.
We are going to perform a big task and curs is a Herculean endeavour.
We are descendants of Bharat and Bhagirath, Rama and Krishna, Manu
and Yagnavalkya. The systematisation and codification of Hindu Law
in such a way that we may be in a position to apply, it to our lives, is
a Herculean effort. As Shri Gour has said about England:

“Various attempts have been made to codify the laws of England but
the attempts have so far failed.”

England i1s a progressive country and yet its laws could not be
codified. In our country where there are so many complications and
anomalies and customs have a very heterogeneous character, the
magnitude of our task is indeed great. As Hon. Minister Kaka Sahib
Gadgil said, if we do not perform this task, how would we be able to

*P.D., Vol. XV, Part II, 18th September 1951, pp. 2815-35.
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bring the divine Ganges and Yamuna to the plains as Bhagirath did ?
I congratulate him on his courage. We also want to help him and
not impede his efforts. I want to say that things should be done at
an appropriate time and by suitable methods. I do not say that Hon.
Pandit Kunzru wants to deprive the Hindu Shastras of their sanctity
and importance but at the same time I do not like that we should
drift towards materialism and see things only from the point of view
of our convenience. We do not want to make his law only to prove its
ineffectiveness in the long run. Our Hindu Shastras have also been
amended. Today they call Dr. Ambedkar as Manu, Shri Gadgil is
called Yagnavalkya and Shri Gadgil can give any such name to Shri
Naziruddin Ahmad also.

Shri Syamnandan Sahaya (Bihar): Call him Narad.

Shri Bhatt : It is difficult to say today whether we have made any
progress or have gone back. I would say that from the point of view
of food, clothing and living, we have the same standard which our
ancestors had during the Mughal period. Is our standard of living
the same as obtained 150 years back ? Do we have the same facilities
which we had thirty years back ? Applying this standard, we can not
say that we have progressed. Can we say that we have made progress
simply because we have passed more laws ? Or shall we say we have
progressed as we have become more healthy and courageous and have
become true Aryans ? This i1s a difficult question ; I cannot answer it
nor have I the time to do so. It is a new subject and I do not want to
go into its different aspects. I shall try to confine my remarks only to
my amendments and clause 2. Our Smritis and Shastras have kept
changing according to times. I agree with the Hon. Minister in that
we have our Dharma Shastras. Shri Maitra may interprete them in
one way. Shri Gadgil in another ; Dr. Ambedkar may ex-pound them
in his own way and my interpretation may be different from those
of all these gentlemen, though I am not a scholar of Shastras; all 1
want to say is that our religion, our Smritis and our Shastras are
eternal. Changes have taken place in them and new things have
been incorporated in them at times changed. They change with time
and place and never lag behind. Without showing disrespect to the
scriptures of any other religion or community I want to say that the
Hindu Shastras and tradition live to this day ; that is why Hinduism
has kept place with time. It is in that sense that I consider them as
eternal.

Pandit Malaviya : After the code has been passed it will not remain so.
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Shri Bhatt: We don’t want to frighten them. I remember that the
Hindu Code Bill Committee prepared a draft of the Bill and it was
presented to the House in April, 1947. In the statement of Objects and
Reasons was this sentence : “There 1s a growing public opinion in favour
of codification and a uniform code.” Beides this our hon. Kaka Saheb
Says, “It is difficult to say which side is stronger”

Mr. Deputy Speaker: In the Official Report it will be difficult to
understand who “Kaka Saheb” is.

Shri Bhatt: I admit the truth of what you say. As Kaka Saheb i.e,
the Hon. Minister Shri Gadgil said just now and others said yesterday,
that the English knowing people and even those who do not know
English but have progressive views, agree to this. But if this is true,
why do so many demonstrations take place against this Bill ? Both sides
demonstrate. Abound the Parliament House, those who are in favour of
the Code Bill and those who are against it, both of them demonstrate.
I know both sides have scholars and intelligent people among them and
also men and women.

Dr. Ambedkar: They are all lunatics. They are out because our
lunatic asylums are too small.

Shri Bhatt: Then Hon. Dr. Ambedkar says that those who are
opposing the Bill are lunatics. I beg to submit with respect that I want
to stand against this statement. If you call them lunatics, they would
call you a hundred times bigger lunatic. I want to emphasise that if a
person calls his opponents lunatics, he is living in an age with which
we are fed up. During British Rule, such Government was here as
neither listened to, nor tolerated what others thought. I don’t agree to
Dr. Ambedkar’s statement, who has been compared to Manu, that his
opponents are lunatics and are out because our lunatic asylums are too
small. I agree.....

Shri R. K. Chaudhari: May I say that we are losing all the humour
because the hon. Member is speaking in Hindi. Those who know Hindi
understand but we are not following him at all.

Pandit Malaviya : It is not humour but grim humour.

Pandit Thakur Das Bhargava (Punjab) : My hon. Friend does not
understand, otherwise he would be somewhere else according to Dr.
Ambedkar.

Shri R. K. Chaudhari : I understood Dr. Ambedkar to say that those
who were opposed to this Bill are mad. Is that in order ?
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Mr. Deputy Speaker: He has not said so.

Shri Bhatt: I was saying that Dr. Ambedkar may hold certain
views and ray views may be different. After 1947 this Bill was sent
to a Select Committee, which presented its report in August 1948.
After that this bill again came up for discussion. As you are aware
sir, our Government does not want to hurt anybody, nor does it want
to do anything which might create a sensation among the people.
So our Government consulted Pandits. Dr. Ambedkar also listened
to what certain Pandits had to say. He gave them an opportunity
to put forward their views, though not to their heart’s content, but
they were given an opportunity all right. I do not know whether he
accommodated their viewpoint or not, but after that he put forward
something new and amended it. Now he is bringing forward new
amendments every day and that is good ; there is nothing wrong in
it. He wants that he should bring round his opponents, and taking
their grievances into consideration, put forward an agreed legislation.
With this idea in mind the Government have introduced this Bill
and we are discussing clause 2 of the same. This Bill contains many
different things, but if I have rightly understood, for the time being
only two parts, viz., those relating to marriage and divorce are to be
taken up. If we are going to take up only one thing as suggested by
Shri Gadgil, who has expressed the hope that it would demonstrate
our might. I would request them to stop there if they have any idea
of what is practicable. I repeat what I said in an earlier speech ;
and that is the Government should wait till the next House is
elected within four or five months. Those who will get elected to
the next House, will put this question before their electorate, before
the people. This has become a burning question and it will remain
before them. Put it before the people and the members of the next
Parliament will get a mandate from them on this question or will
tell their electorates what they would do when they sit in the new
House. While speaking on the Child Marriage Restraint Bill in 1929,
Qaid-e-Azam Jinnah had said, “It is necessary that children under
14 should not be allowed to marry. If my electorate does not agree
to this, I will resign from the House, and they may elect somebody
else to represent them”. We should be definite about what we
want. The idea that we should not antagonise anybody, now that
we have reached the last stage, should not enter our calculations.
The best possible draft of the Bill should be put forward before us
and we should clearly know as to how far we are to go. Why should
you put only one thing before us? We have to scrutinise every
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clause. Dr. Ambedkar has become so impatient that he wants to
bring forth a child, no matter if it is blind, devoid of limbs or unable
to move. What he wants is a son so that he may have somebody to
offer Pindas to him.

An hon. Member : So that he may get deliverance ?

Shri Bhatt: Pardon me. May he live for a thousand years; I am
speaking only figuratively. If Dr. Ambedkar and Pandit Jawaharlal
feel so strongly about passing the Bill, we will bring round those
who have been termed as lunatics. Use whatever methods you like to
bring them round, to repress them, we are with you and may be we
would also come under your influence but please refrain from passing
a legislation that is incomplete, invalid and base. On the contrary it
should be lofty. Why do you say that you do this and you do that just
to accommodate us ? Don’t do it if you think it is not right. If we are
elected to the next House we will say with more courage that we are
armed with the mandate of the people on this question and we are
not going to bow to the directives of anybody else. We will bow only
to the will of the people. I am a quiet man and do not wish to prolong
my remarks on this point. A couple of days back I had occasion to
go to a factory. People working there asked me what all this fuss
about the Hindu Code Bill was. I countered that question With the
remark as to why they were afraid of this measure. They said “This
is going to put an end to our religion, there would be chaos in our
society and we will deteriorate.” So I had a talk with them. Many of
them were intelligent people, who had read the draft Bill. We should
not think that those who are opposing this Bill are doing so without
understanding it. They referred to the provision about divorce and
said that these days they can get divorce more easily according to
the prevalent customs. “Why should you”, they said, “drag us into the
court and make us say that a woman is immoral and make the women
accuse their men of adultery ? It is better to discuss these thing in our
Panchayats and people who understand the truth about a particular
couple will separate them.” Now, this needs a lot of consideration. Will
Dr. Ambedkar argue that divorce rules, wherever they operate are
very lenient and should not be so because that will endanger Hindu
religion ? Hindu religion is not endangered because of that. There
are others who say that Hindu religion will be endangered if this
Bill is passed. We have to tax our brains to see which side is right.
Everybody has to think. Then I asked those people in the factory as to
what else they had in their minds. Then they mentioned the problem
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of the share of the daughter in her father’s property. What I want
to show is that those who are opposing the Bill are not lunatics
and that they are not acting without intelligence. Some members of
the Adarsh Mahila Sangh came to me and put the same question.
Now they are also wise and reasonable. No doubt, the hon. Member
Shri Renuka Ray, Shrimati Durgabai or other lady members are
wiser and more well-read. But that does not mean that women
outside this House do not understand the significance of things
or, as somebody said, that they are mere blockheads. The ladies
I referred to just now, started discussing and said that we should
do nothing that may bring down the whole structure of society. We
have opened a way by passing the Civil Marriages Act. Persons
marrying under this Act can also give divorce. Why should we go
further ? Let our customs remain as they are. We do not say that
a certain person should not do a certain thing. Gradually people
would begin to understand.

Shri Kunzru has spoken about monogamy. People don’t have
enough to live on. In many cases it is difficult to support one wife
even, how can everybody support two ? Muslims are allowed to
have as many as four wives, but has everybody four wives ? In
very few cases, men have two wives and very rarely one has four.
I could not obtain census figures in this respect. Our Statistics
Department is still far behind. The question now is, how Muslims
came to be allowed to have four wives at a time. Hazrat Mohammad
fought the battle of Ohad in which a large number of men were
killed. The result was a preponderance of women over men, for the
protection and upkeep of whom those who could support upto four
wives were ordered to take that number of women as wives. This
thing has happened in Germany and France at different times. In
our country there is more or less a parity between the numbers
of men and women. The number of women is some thousands less
than that of men.

(PanpiT THAKUR DAs BHARGAVA in the Chair)

But if, unfortunately, the number of women goes up by two
crores, a new legislation will have to be passed to meet the
new situation. I am going into detail to show that our laws
were made according to the demands of time and place and
even now they are being made according to the same standards.
Dr. Ambedkar wants a legislation of that sort but that legislation
should have the effect of healing. In our country marriage is
not a matter of convenience only. He may be of the view that
marriage is merely a contract, pure and simple. These words have
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been used by leading lawyers. But the basis of our society is not only
materialism. Our society is based on our ancient Shastras—the Shastras
pertaining to agriculture, zoology and sociology. From the point of view
of genesis the horse and the ass, belong to the same genus, as all of
us are human beings. But human beings differ in different countries. A
person likes the same sort of climate and environment in which he has
been brought up. The same is the case with other living beings. Take
somebody from Hissar to a new place and see the reaction. Take the
case of trees for instance. Can a tree from Kashmir thrive in Rajasthan ?
Many attempts were made to plant mango trees in Rajasthan but they
all failed. After all there is some principle behind it. Land, seed, water
and climate, every factor has something to do with it. You can’t plant
a tree anywhere. The same is the case with marriages. You can’t marry
somebody to anybody. Even for trees one has to consider which tree can
be grafted upon another. I don’t want to go into details. My point is that
our society is based on certain political, educational, hygienic, eugenic
and sexological principles. If you want any proof of this, I will quote
a portion of Dr. Bhagwan Das’s long speech which he delivered while
presenting his Hindu Marriage Validity Bill. In this speech he quoted
many things from the Shastras. Dr. Bhagwan Das said :

“The hygienic and eugenic and sexological principle is that every
possible care and caution should be exercised and all possible cleanliness
and purity secured in respect of food and marriage and that persons
with similarity of tastes and habits and purity of temperament should
dine together and marry together so that the individual and racial-health
and happiness may be promoted.”

I do not see much in eating and dining. Even before Gandhiji I did not
believe in this. But if you ask me to dine with a fish-eater I would ask
to be excused. I do not consider him an untouchable, but I have formed
a habit. If somebody asks me to marry a certain woman....

Dr. Ambedkar : There are not so many fish that could be supplied
to everybody.

Shri Bhatt: I was going through census figures and my friend Shri
Sidhva and others may pardon me, when I say that I found from the
census that many men marry at the age of 60 even. I, for one, do not
want to marry.

I was saying that compulsion cannot be used in regard to our way of
life. One’s way of life should be according to one’s own temperament. It
will come about after some time, if not today. I am sure that Pandit;ji,
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in whatever he does, will have the country’s interest before him ; that is
why we consider him as our leader. We would not consider him as our
leader if we did not have any faith in him. In the same way we believe
that whatever our parents will do, will be allright for us. If we do not
have any faith in them we will ourselves seek our mates but then we
shall take into account our nature, habits and convenience. Our faith is
based on these things and we should not make any such law as my create
difficulties for the society, or spread discontent. After all, the object of
every legislation is to make society happy and prosperous. But if people
think that a certain legislation brings them disaster, bring them round
to your point of view. If Dr. Ambedkar is so particular about this Bill
let him address a meeting of a lakh of people and explain to them the
benefits that will accrue from it. At the same time a pandit, an opponent
of the Bill, should also put forward his point of view. If those one lakh
people were to express their views by means of a secret ballot, may be
that would satisfy you.

Shri Naziruddin Ahmad: That will be the end.

Shri Syamnandan Sahaya : Take a secret ballot in this very House
and it will be the end.

Shri Bhatt: You are afraid and that is why you do not put it before the
people. There was only one person, and that was Gandhiji who believed
in putting everything before the people. He thought that untouchability
should be abolished. The capatalists threatened to boycott him. When
Gandhiji went to the Mulji Jetha Market of Bombay to collect money
for the Tilak Swarajya Fund and asked for a crore of rupees for that
fund, the capatalists said that they would give not one but five crores,
only if Mahatmaji expunged the abolition of untouchability from his
programme. Mahatmaji replied that on that condition he did not want
even a single pie from them, not to say of five crores of rupees. He
said that he would stand by his principles and march forward towards
Swarajya. It is the duty of the Government to go to the people. We
are ordinary men, have not studied the Shastras to any great extent.
You have wisdom, go to the Pandits, to the Shankaracharya, who
is opposing it, go to those women who are against it and whom you
want to make happy and try to persuade them. I don’t think that this
Bill is going to benefit only the women. I do not consider this to be
a Magna Charta for women only. You are trying to benefit the whole
of the society and I thank you for that. You should bear this in mind
that the subject under discussion is not new. Not to talk of 1942, in
1937 Dr. Deshmukh had introduced a Bill which brought this matter
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to the foreground. In 1856 Shri Ishwar Chandra Vidyasagar and
Raja Ram Mohan Roy brought about reforms like widow remarriage.
These things have been going on. Authorities and commentators of our
religious scriptures have writen different things about the subject. 1
don’t ask you not to pass this legislation. But why are you doing it
today ? Why are you so impatient ?

Please be good enough to wait for some time. General Elections are
imminent and the new House will meet in May next year. At that time
you may bring forward the best of legislations and pass it. Some of
the present Members may again be elected and if I again sit in this
Houser I will take part in the deliberations. But before that put the
final draft of the Bill before the people and do not have an incomplete
legislation and say—“Gokul Bhai, please get it passed”. I do not want
this. Give me something wholesome to eat. If you give me something
dirty to eat or say that I should eat controlled rice, because nothing
better is available. I won’t have it. I will have something good to eat.
It is another thing that hunger may compel me but if there is an
alternative food I will prefer that. I would rather eat leaves of trees
than eat anything dirty. So I request you to postpone this Bill. You
have accommodated us to some extent and I want to thank you for
that. I congratulate you on your sagacity because you have met the
demands of time. But be more liberal and go a step forward. I would
also ask my sisters what good would accrue to them if it is passed
just now and how they would come to harm if it is delayed by four
months. The skies would not fall, nobody would come to harm nor is
there any question of monetary advantage if it is passed. That is why
I am making this request.

I again refer to the talk I had with some people in a factory. They
want the question of divorce to be settled according to custom. But
what are Customs ? Customs have a great influence, even Dr. Ambedkar
won’t deny this. What I am opposed to is that you want to do away
with our customs. That will not work at least for some years to come. If
you want to take the backward classes with you you will have to slow
down your pace. Only in that case shall we follow you. Mahatmaji was
very progressive. When Shri M. N. Roy came to the Faizpur Congress
and began discussing Communism with Mahatmaji, he (Mahatamji)
said, I was not there. I am telling you what I came to know about their
conversation—“Mr. Roy, say whatever you want to say in the strongest
possible words about present day society and capitalists”. Mr. Roy
made a strong and lengthy speech. Then Mahatmayji said, “Is that all ?”
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And after that Mahatmaji replied in a few words which took only
some minutes. Mr. Roy was surprised and asked if Mahatmaji felt
that way. Mahatmaji said—“You don’t know me well enough. I shall
put forward my ideas, as our society makes progress. I know our
society is backward and many ideas have not developed to the extent
to which they should have. But I have to carry the people along
with me.” That is why I say, however high the ideas and whatever
happiness they might bring, what are you Dr. Ambedkar going to
achieve with 15, 20 or 25 members of the Cabinet, if we are not
with you. I see that many people belonging to the majority accept
certain thing because Shri Nehru or Dr. Ambedkar has asked them
to do so, but if I do it, who will follow me ? I repeat that I will be
deceiving you if I did not tell you that people do not want it in this
way. I don’t want to deceive you. As we are your followers so are our
electorate with us. We have to see to their good and convenience.
It has been said, as you know, “Shastra rurhi baliyasi” i.e., custom
overrides the Shastras. After all, laws are made by men, so were
the Shastras. When our customs have claims of precedence over
Shastras., why can’t our society override our laws ? I ask you to
take this into consideration.

There 1s one more drawback which I would like to point out. Shri
Kunzru is not in his seat, I would ask Dr. Ambedkar to excuse me.
We have become so thoughtless that when the westerners say that
our marriage laws and ceremonies are very good, we will agree
with them. “When Max Muller says that our sastras, upanishads
and vedas are the best in the world, we take that to be true and
quote him. But our own commentators and authorities have said
the same things in a better way, yet nobody cares to go through
their writings.

I have been just now told the copies of ‘Yagnavalkya Smriti’
could not be available in the whole of Delhi city even on payment.

Dr. Ambedkar : I have got so many copies with me.

Shri Bhatt: If you have got the copies please lend them to
us ; they are not to be found in the Library. Sanskar Kaustuba
and Yagnavalkya Smriti could not be found in the Library. You
have got all these things, you might have personally purchased
them; you are thirsty after knowledge and a lover of learning ;
not only that, you are a learned scholar and a Pandit as well.
But please place those copies in the library for some time so
that we too may have change to benefit ourselves by those books,
and may be able to have the necessary information. I have
never been impressed with the translation of Gitanjali done by
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Yeats, because it has always been my endeavour, and I had made
up my mind in this connection when I was at College, not to read
Rabindra Nath’s Gitanjali until I had learnt Bengali. I have always
held that it is useless to read such a work without having the
knwoledge of the language in which it was originally written. I have
not been able to learn Tamil so far, but I would try to learn it, such
has been my tendency from my early days. When I saw Gitanjali
in original and its translation by Keats. I found a lot of difference.
The translation did not contain anything worthwhile. Compared to
it the translations in vernacular languages are much better. I have
seen a more beautiful translation in Marathi done in Abhanga metre
by some person under a pseudonym. But unfortunately we Indians
generally close our eyes to those things which are our own and when
somebody from outside throw light on them we exclaim ‘Yes now
we have seen’. I would like to ask after all what flood lights are
opened before our eyes by the foreigners which dazzle our eyes and
we begin to appreciate those things ? After all what are the defects
in our own lights ? What do you think is missing in the lights that
we have ? We should try to understand our own things in the right
prespective and after a full realization should gladly make the
necessary changes in them so that everybody may be satisfied and
it may be in the interests of all.

Now, I come to the point as to what a Hindu really means and
wherefrom has this word Hindu come ? Sir, you would excuse me
if T would take a few minutes more to throw light on this. My
submission i1s that I do not like to go into the historical facts nor
do I want to go into Greek and Iranian histories. Neither do I
want to go into the details as to what relations we had with Iran
and Greece in the past; but I would only make an attempt as to
wherefrom has this word ‘Hindu’ come. My amendment wholly
relates to this very thing. One opinion about the origin of the word
‘Hindu’ 1s that there were two cities in Gandharva Desh, one of
them was known by ‘Hindas’ from which the word ‘Hindu’ has been
derived. The second opinion is that the word ‘Hindu’ is derived
from the word ‘Sindhu’ the great river that we had according to
Philology letter ‘S’ has changed into letter ‘H’ and in this way the
word ‘Sindhu’ changed in to the word ‘Hindu’. The word Hinduani
occurs at several places. It is difficult to ascertain the source of this
word. I visited Central Secretariat Library but found it to be too
poor. I have never seen a poorer library than this one. I asked for
books related to this matter but I was told that they had no special
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collections on this subject, further adding that only some articles
might have appeared in annual numbers of certain magazines here
and there on this subject. That was all and there was nothing more in
that Library. As against this, had I gone to the Royal Asiatic Society
I could have definitely got some better and useful material, but,
unfortunately. I did not find time to go there. Sometimes the Press
Bill and sometimes this Hindu Code Bill and other things detained
me here. Anyhow, I do not go into the details as to wherefrom has
this word ‘Hindu’ come and what its origin actually is. But one thing
need be kept in view that the word ‘Hindu’ means the people who
inhabit this land of Hindu i.e., the whole of Bharat. All the people
living in this land are Hindus, whether you call them by the name
Arya or Dasyu. There were only two classes of people inhabiting India
in the past; one was known as Arya and the other as Dasyu, but
in spite of this distinctional of them were ‘Hindus’. Hence, I would
like to know what meaning should be attached to the word ‘Hindu’
in the Bill which is going to be passed into an Act now. After all
how many persons have been consulted as has been mentioned in
the report and as was stated by Shri Kunzru ? How many persons
have given their opinions and how many of them have been included
in it ? But I do not want to bring in all those things.

Dr. Bhagwan Das, while discussing the Marriage Validity Act,
explained as to who was a Hindu. He said that Hindu was not merely
a nationality. When ‘Shariat’ Act was introduced in the House most
probably in the year 1937, his sufi friend gave the definition of a
Musalman which I read out here. While introducing the Bill in the
course of his speech he said:

“Islam has scores of sects but the belief in Mohammed seems
necessary for all, though I am told that some sects do not consider
the second part of Kalema of faith as essential and indispensable and
regard Mohammed as one of the many prophets sent by God to help
humanity on earth.”

While replying that point and repudiating that view Sir Yamin
Khan (Agra Division) said :
“There is no Muslim who believes in this. It is essential for a Muslim

to believe in both the parts of the Kalema, namely ‘La ilaha illallah’
and “Mohammed Rasulullah’.

To this Dr. Bhagwan Das remarked “I have heard it from a Sufi
friend”. In reply Mr. Yamin Khan said : “Those who do not believe
in the second part cannot be called Muslims.”
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In this way what I beg to submit is that I have suggested in my
amendment that those persons, who have left Hindu religion and
embraced any other faith but whose social customs are still like those of
the Hindu Society, should be given the privilege to have this Hindu Code
applied to them if they so desire. When Hindus are going to benefit by
this Code why don’t you allow others too to have its benefits ? After all
what objection have you got to that ? There are some Indian Christians
whose social customs are like those of the Hindus notwithstanding that
they have embraced Christainity. As such why do you exclude them from
its application, and why don’t you allow them to have the benefits of
the Code in the same manner as the Hindus would have ?

I, therefore, request the Hon. Doctor to keep all these things in
view. Should I state which of the non-Hindu communities can benefit
by it ? I do not want to go into detail, but I certainly want to draw his
attention to it. Take for instance, Dr. Gour and Mr. Gupta who are
great authorities on Hindu Law. They have given the names of those
non-Hindu communities to whom this Code can apply. About Kutchi

Shri Syamnandan Sahaya: You know it, he too knows it, but we
do not know it. Kindly read them out.

Dr. Ambedkar : Do not be brief. But please read them out.
Shri Bhatt: The Memon Act which has been framed......

Dr. Ambedkar : Do not mind about the time, but please read them
out.

Shri Bhatt: I am going to read it out. It is laid down in the Kutchi
Memon Act:

“Whereas it is expedient to enable those Kutchi Memons who so
desire to be governed in matters of succession and inheritance by the
Mohmmedan law, it is hereby enacted”.

The operative section is:

“Any Kutchi Memon who has attained the age of majority and is
resident in British India may by declaration in the prescribed form and
filed before the prescribed authority, declare that he desires to obtain
the benefit of the Act, and thereafter the declarant and all his minor
children and the descendants shall, in all matters of succession and
inheritance, be governed by Mohammedan law.”

Shri Syamnandan Sahaya : It is an optional clause. So there is a
precedent.
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Shri Bhatt: So I hope the Hon. Minister of Law would keep
some sort of provision in it in the same manner in which some
laxity has been allowed in the above clause, otherwise you are only
limiting its scope. The then Home Member Mr. Henry Craik made
a mention of it in his speech and said:

“I think it deserves very careful consideration, whether it is not
wise in those matters to give the individual the option and not to
compel him to accept a rule or law of which he may be imperfectly
informed.”

Shri B. Das (Orissa): I think Sir Henry Craik was a bachelor—he
did not understand society.

Shri Bhatt: I have taken this from the Debates of 1937 where it
is given on page No. 2544 of Volume No 3. Hence, my submission is
that we too should keep a provision of this nature in it. Look into
the Baroda Act which all of us appreciate. Baroda is several years
ahead of us, ask them now where they are at present. Ask them what
facilities they enjoy and from what difficulties they suffer, and how
they enforce their various laws. They might perhaps admit that the
old days were by far better. I do not say all that with any special
motive. I hold that so far as social laws are concerned Mysore is
ahead of all other parts of India. And if I am not wrong—Mysore
friends would excuse me— Sir Sayaji Rao Gaikwad was the first
to introduce Educational and Health reforms long before Mysore
and other stepped in.

Dr. Ambedkar : He did a blunder :

Shri Bhatt: You want to take us, the people of Rajasthan, on
to progress. We find that we are a tardy people and go slow. Our
speed is that of a camel which cannot go along with the speed
of your aeroplane. So it is good to slow down the speed of your
aeroplane. The Baroda Hindu Code also lays down :

“This Act shall apply to all persons domiciled in the Baroda State.

(a) who are Hindus by birth or by conversion to Hinduism or to
whom any part of this Act is made applicable by this Act, to the
extent to which it is so applicable.

Explanation 1. The people to whom the Hindu law or any part thereof

”

is applicable by custom and usage shall be deemed to be Hindus.....

Shri Syamnandan Sahaya : Which Code is this ?
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Shri Bhatt: The Baroda Hindu Code.

Shri Syamnandan Sahaya : Monogamy Act.
Shri Bhatt: Yes. It lays down :

“The people to whom the Hindu law or any part thereof is applicable
by custom and usage shall be deemed to be Hindus for the purposes of
this Act in so far as the matters in respect of which the Hindu law or
any part thereof is so applicable or concerned”.

You have been saying that whomsoever would it apply to would be
considered a Hindu whether he professes the Hindu religion or not. But
I say all the people who live in India are Hindus. I do not say so from
the cultural point of view alone. I am saying it from the English point
of view as well. After all why are we called Indians or Hindustanis ?
As a matter of fact the word ‘Hindu’ refers to the man who is born in
a particular territory and certainly not to his religion. And because it
refers to the man born in a particular area rather than to the Hindu
faith, it means that it covers all the people who inhabit that land. See
the following:

“(b) who have not renounced following the Hindu Law shall, be deemed
to be Hindus”.

This is the thing and so I request the Hon. Minister to accept my
amendment. Now I come to the portion which i1s not still covered.

Shri J. R. Kapoor: Which of the amendments do you support
specially ?

Shri Bhatt: I support my amendment i.e. “Those who want to be
governed”. This covers everything that I want.

I would like to draw your attention to one thing more. Our Hon.
Shri Gadgil and Pandit Kunzru too have dwelt upon this point. When
Sarda Act, i.e. the Child Marriage Restraint Act was introduced in 1928,
originally its title was the ‘Hindu Child Marriage’ Bill. But in 1929
when the report of the Committee was received, some alterations were
made in it and its name was changed to “Child Marriage Restraint
Bill”. You know there were some Muslim members as well on that
Committee. They opposed it. When it was discussed in the House in
the year 1929 they again opposed it, but in spite of their opposition it
was thought desirable to enforce it throughout the country as it was
a good legislative measure. With the exception of Mr. Jinnah all the
Muslim Members opposed its application to Muslims and said that their
divines were opposed to it and as such it should not be applied to them.
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If T remember well there was a Christian member, Mr. Chatterji,
of the House in those days. He too pointed out that it went against
their religion and as such it should not be applied to them. There
were speeches of this nature. But in spite of all that opposition the
Government applied it to all sections of the population because it was,
in fact, good measure. My submission is that if monogamy is really a
good thing why don’t you impose this restraint on all sections of the
population and why do you leave out some people from its purview. May
be some Muslim friends are having two wives—there are very few such
cases in Hindu society. Generally it has been seen that people from
lower classes alone keep two wives but they keep them only to help
them in their occupations. Broadly speaking, the majority of Hindus
are monogamous either by nature or by circumstances. It is difficult
to get even one wife, wherefrom can one get two ? At that time it was
stated in the Select Committee Report that:

“The object of the Bill, as introduced in the Legislature, was to impose
restraint upon the solemnisation of child marriages and the method adopted
was, broadly speaking, that of declaring all marriges of boys and girls
below a certain age to be invalid.”

I would like to draw your attention to the fact that the aim and
object of the Sarda Act was ‘to declare the marriage to be invalid’.
But afterwards it was altered. And why was it altered ? It was done
because it would have been very strict. You have to keep this thing in
view. I would speak about monogamy when I would come to it. After
making alterations it was laid down :

“The Bill has been circulated under the orders of the Government and
has elicited a strong expression of feeling that it is objectionable both on
religious and on legal grounds of interfere with the validity of a marriage
which has been performed.

In our opinion, these objections are at present insuperable and we
have accordingly acted upon a suggestion which has been widely made
that the Bill should effect its purpose of restraining child marriages not
by declaring such marriages to be invalid but by imposing punishments
upon those who participate in them.”

You would see what a difference it has made. The things that were
formerly contemplated to be rejected, were not rejected. Those marriages
were not made invalid. But some punishments were imposed on them.
Further it was laid down that:

“The Bill, as introduced applied to Hindus, Jains, Sikhs,
Brahmos, Arya Samajists and Buddhists and was a measure relating
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to the validity of marriage. As we propose to amend the Bill by making
it a measure imposing criminal penalties on participants in a child
marriage, it seems invidious that it should be restricted to those particular
communities, since child marriages do occur, though not so frequently,
in other communities. We propose, therefore, that the amended Bill
should be general in its scope and apply to all classes and communities
in British India.”

This was a marked departure. They did it after fully appreciating
the trend of the public mind and so the Hon. Minister of Law should
also go ahead after taking into view the trend of the society. This is
my only request.

See what 1s laid down about the Indian Christians in the Christian
Marriage Act. See what is laid down in the Parsi Act regarding the bona
fides of the Parsees. This is a very limited definition. A Parsi is he who
professes Zoroastrianism. There are several cults here in this country
and people follow someone or the other. That is why I submit that all
the people should be considered as ‘Hindus’.

The Sarda Act has not been applied to Part B States so far. According
to the amendment of 1950, the subject is in the Concurrent List and
can be applied to any State. You can apply anything you like to those
States as well. But in spite of that provision being there this Act has
not been enforced in Part B States so far.

Shri B. Das: I hope Dr. Ambedkar takes note of this.
Dr. Ambedkar : All that would be cancelled.

Shri Bhatt: So I was speaking to the Hon. Minister of Law about
divorce. I respectfully want to submit that he should allow a law to
continue so long as it does not go against the social customs. And for
those persons who favour these reforms, provision for Civil Marriage is
already there.

Dr. Ambedkar : For them too the door should be closed.

Shri Bhatt: Do not close the door for those for whom it is open,
notwithstanding whether they come from the door or from the window.
But allow the various customs to prevail in the various sections of the
population, at least in those sections of the Hindu population who are
backward in education and in other respects. Our Hon. Minister of Law
has not made a tour to peep into the actual working of the Hindu society.
Please have such a tour and contact the people, show them your books
and convince them about what you have brought for them. A real thing
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can never lose its reality, just as gold can never turn into a stone;
it can only become refined gold. So please allow gold to become more
refined and let them have time to understand what divorce actually
means. Do not give rise to a dispute here. Those who favour such
reforms are at liberty to make use of the Civil Marriage Act, and have
the facility of divorce under that Act. You ask how those people, who
are not married under the Civil Marriage Act, can have the benefit of
divorce. I give you a suggestion in order to find out a way for them.
Allow them to get their marriages registered under the Civil Marriages
Act so that they may also have the benefit of having divorce, if they so
desire. In this way they can have a wider door open for the fulfilment
of their wishes.

Shri R. C. Upadhyaya : What do you suggest if the husband favours
it and the wife does not ?

Shri Bhatt: The wife listens to the words of her husband. She still
considers her husband “God’ at home, notwithstanding the fact that
she may be an educated one. But that does not mean that Hindus
consider their wives as their serfs. She is the mistress of the house and
a Devi. These are the words which are used for her. I do not believe
that Hindu society is so degenerated as to consider its womenfolk as
serfs. If anybody has any such impression, he should wash it off. I say
even 1n those sects which are called backward, women are mistresses
of their homes and their men do only what they direct them to do.
In Rajasthan and other places there are several social customs which
are included in the Shastra and that Shastra is known as the Doshi
Shastra. People do every thing in the manner in which the old ladies
advise them to do. If a pandit makes a mistake while performing a
sacramental marriage ceremony, it is at once pointed out with the help
of songs as to where he has committed mistake. If there would be any
mistake in the Sapipadi etc. we at once come to know with the help of
the songs as to where the mistake has actually occurred. In this way,
all those customs go on with the help of the songs not be presumed
that women are not honoured in Hindu society.

A drunkard might be a good man, a great man or an educated man
but in spite of all that he is a drunkard. It only intoxicates a man,
what else can be the effect of the drink. Whether a drunkard is from
a backward class or from a higher class he or she is nothing more
than a silly person.

Shri R. C. Upadhyaya: What should be done for them ?
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Shri Bhatt: Only the next day that intoxication would go by
itself and everything would be all right. You do not know that that
becomes their habit. All of us have a number of habits good and
bad, and so far as in toxication is concerned I have come across a
number of people who take two or three bottles of whisky at a time
and still do not subject themselves to intoxication. The Hon. Doctor
might be remembering that there used to be a number of persons
in the Bombay Bar Council who could not argue their case in the
courts unless they had taken one or two pegs.

Mr. Chairman : May I know on which provision of clause 2 the
hon. Member is speaking ?

Dr. Ambedkar : We are discussing Evacuee Property Bill.

Shri Bhatt: Sir, I should be excused, there has been a little
digression. But I would like to remind you that some of my friends
talked about it. What I was submitting was that nobody stated that
you were only bringing any deterioration or improvement in the Bill
by keeping or not keeping any provision of monogamy in it. What
is the necessity of imposing legal restraints on it ? If you are bent
upon imposing them we would have no objection, but then please
impose it on all sections of the population of the country, because
the Muslims too then would not feel about it. They too would agree
that it is a good thing and that as such it should be applied to them
as well. As Sarda Act has been applied to one and all, similarly its
application too should be extended to all sections of the population.
So far as divorce is concerned it is already prevalent in the Muslim
community. Hence my request is that whatever legislation you like
to make, it should be applied to one and all. Nobody should be
excluded from its application, it should apply to Indians generally.

I admit that you have come up to appreciate us and to accommodate
our viewpoint. You have become so much accommodating now that you
have realized the position. And now if you do not want to do anything,
at least please do one thing. Take out the marriage and divorce
clauses from the original Bill, pass them as a separate law and make
it applicable to all the Indians. If you would do that everybody would
be happy over it, would praise you and would say that you have really
done a brave deed. All opposition would go automatically ; it would
vanish and people would say that the Government have taken the right
step which gives them the maximum satisfaction. Although that would
not be complete satisfaction, yet that would be the maximum under the
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present circumstances. So please adopt this course after taking into
consideration the present day situation. When you would proceed to
do it, you would come to know what more should it contain and what
more improvements you ought to bring in it. (Interruption). Hence 1
request you to look towards them as well so that you may come to
know where exactly the shoe pinches. The wearer knows where the
shoe pinches. At that time you would come to know that the opposition
is very strong. Several sister would come here, would entreat you and
then you would come to know about the real position. Several other
people too would come here and you would come to know the extent
to which this measure would be opposed. But I say do not mind the
opposition from whatever quarter it may come. Wait for sometime and
then as the Sarda Act was passed by the Government without caring
for any opposition, similarly pass a law which may apply to one and
all. There is no question of time in it. Prepare a new draft Bill and
when we meet in February next, put it before the House.

Shri Syamnandan Sahaya : It would be the month of Phagun. 1
think that would be the opportune time.

Shri Bhatt: Yes, it would be the month of Phagun. But whatever
month it may be I most humbly put forth my suggestion. I do not
say all this simply by way of a joke. It would certainly benefit the
whole of India. Why do you benefit a few selected Hindus only, benefit
the whole nation. Send your invitation to all and make this law a
perfect one.

With these words, Sir, I request the Hon. Minister to think over my
suggestions. Last of all I appeal to you that this is not the opportune
time to go ahead with this legislation. Stop there, it would bring no
harm to the country, it would only bring cheers to the Government.
Sir, I have certainly taken much of your time, but I did not make
an effort to prolong my speech in any way. I would request the
Hon. Minister who is the representative of the Government here, to
consider our humble but plain request so that it might bring glory
to our Government.

*Sardar B. S. Man : Sir, I thank you very much for calling me to
explain my position.

I have moved an amendment that the Sikhs be absolved from the
operation of this Bill and that the Sikh community be not brought into
the (315 PSD) orbit of this Bill. I would have very much liked to have

*P.D., Vol. XV, Part II. 18th September 1951, pp. 2835-40.
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moved an amendment not embracing simply our community in terms
of Sikhs, or Hindus or Muslims ; but looking at the main clause as
it has been framed, I was forced to use this word. I would have very
much preferred to have used a territorial term saying that the Punjabis
be absolved, or certain agricultural classes be absolved. But, since
the framers of the Bill themselves have used the word Hindu, Jain,
Buddhist and Sikh, I have moved an amendment in these terms. In
fact, I have an amendment to clause 1 that the operation of the Bill
be not extended to Punjab and P.E.P.S.U. I base my arguments not
on narrow communal or religious grounds. I shall come to that later.
I do not minimise the fact that this attempt to bring the Sikhs under
the domain of Hindu Law will savour of bad political communial taste.

The other day, the learned Doctor cited a case to show that the
Sikhs have all along been governed by the Hindu Law. With all
apologies to him, I may point out that the law that he has cited was
confined to the non-agriculturist properties. The Sikhs mainly comprise
agriculturists. In fact the agriculturist Sikhs comprise 95 per cent. of
the Sikh community. When you have to discern clearly and generalise in
this way as to what law applies to them, you have not got to see that
commercial classes of the Sikhs, the khairi Sikhs or other Sikhs who are
resident in the cities, but you have got to look to the main community,
the agriculturist Sikhs and see what their laws is. And I can cite not

one, but innurable cases. I can cite case after case to prove
that in the Punjab the agricultural Sikh, along with other
agricultural classes were all along governed by a secular law—and here

1 P.M.

incidentally it was an advance far ahead of what is proposed in this
Hindu Code. So, I say we are there absolutely governed by a secular
law. There we have got a uniform law for the agriculthral population
who form the bulk of the population. We should not look at the law
governing the microscopic minority of the people. We have to look at
the law that prevails among the main bulk of the population, the main
bulk which in this case forms about 95 per cent. of the population there.
There, as I have said, we have an advanced law, that whether he be a
Muslim or a Hindu or a Sikh, we are governed so far as succession to
property is concerned, by one common law, and that is the customary
law. But here you are bringing forward this Hindu Code and so I confront
you with the statement that we have got one common, uniform law
which cuts across all communities and all narrow communalism in the
Punjab. But by this measure you are trying to introduce for the first
time communalism in the Punjab. (Interruption). Yes. The customs are
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there and they are due to the long usages which have been recognised.
Various attempts have been made to over-ride customs ; but all this is
is bad and it wiill be a bad policy and quite definitely an ill-advised
policy, to promulgate laws from the top and then within these fifteen days
change the entire structure of society there which has come through for
a very long time and which has imbibed in itself the wisdom of the ages
and the spirit of the time. I am mot saying that because a particular
law has been laid down by a particular old Brahmin and so it cannot
be touched or changed. I am not basing my argument upon that sort
of sanctity. I only say that the custom has come down to us and it has
developed, due to the lack of rigidity it has imbibed into itself certain
practical usages, usages very useful to the genius of the people there. I
will come to this part later on. Here I only refer to it to say that custom
over-rides the written text. The custom in the Punjab has been there
and is still the law there.

Apart from that, I shall prove also that my customs are far more
advanced than this retrograde step that is now being proposed. They
are much more advanced in many respects.

I ask that the Sikhs be absolved from this Bill, for this reason
also. It will surprise hon. Members, as it has surprised me, that all
along, since the introduction of the Hindu Code Bill in this House by
Mr. Mandal—in fact though Dr. Ambedkar is trying to improve upon that
Bill, nevertheless he is carrying Mandal’s baby—since the introduction
of the Bill up to now, there has not been a single Sikh Member on the
Select Committee.

Dr. Ambedkar : Giani Gurmukh Singh ?

Sardar B. S. Man: No. No Sikh opinion has ever been consulted
on this vital question. Nor has there been appreciable agitation among
the Sikhs because we were told that the agricultural property will
be an exception under this Hindu Code Bill and this led to a sort of
indifference among the Sikh community towards this Bill, 95 per cent.
of the population thought that this Hindu Code Bill was not going to
touch them in a vital way.

Shri A. C. Shukla: Have the Sikhs passed any resolution against
the Code in any of their conferences ?

Sardar B. S. Man : I can speak for the Sikhs much better than the
hon. Member. There are a few ladies here and on such a vital matter
as this they are consulted and listened to and their advice is accepted.
But in this House we are seven Members of the Sikh community and
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I challenge the hon. Member to produce a single Member of the Sikh
community who is in favour of this Bill completely and totally ?

Shri A. C. Shukla : What about those outside the House ?

Sardar B. S. Man : Again and again on the floor of this House,
speaker after speaker has pleaded, let us not proceed with the majority
of the Members here. Let us conduct a referendum of the people
outside. If that is what you want, let it be referred to a referendum
of the Sikh community. Till then it should not be passed with the
majority of the Hindu Mebers here. I am not a Hindu. I have never
followed the Hindu Law. I am constrained to say that this law is a
conversion law for the Sikhs. You are bringing in totally obnoxious
principles, certain novel innovations which have never been followed
and which in the villages have never been heard of and you are
forcing down our throats something alien to us. Even the ladies
here, though few, are consulted and listened to and we the seven
Members are unanimous about Sikh opinion that certain provisions
which are retrograde and obnoxious should not be forced on us. My
friend asks whether they have passed any resolution to that effect.
My grievance is that Sikh opinion has not been consulted. The very
fact that Dr. Ambedkar has not received the memoranda of the Sikh
societies and S.G.P.C, which is an authentic body to speak on behalf
of the Sikh community so far as their personal law is concerned as
also their religious precepts shows that the Sikh community has not
been consulted.......

Sardar Hukam Singh (Punjab): Resolutions have also been passed
in certain Sikh conferences against this Code.

Sardar B. S. Man: My hon. friend Sardar Hukam Singh
enlightens me that there have been resolutions. At the time of the
original introduction of the Bill or at the time of the formation
of the Select Committee no Sikh Member was either consulted
or represented on the Committee. Dr. Ambedkar says that Gyani
Gurmukh Singh Musafir was there. Would be then listen to his
advice, if he was there ? If there had been a single Member of the
Sikh community would he give due weight to his opinion ? He was
not a member of the Select Committee then but when the House
adjourned and later when Dr. Ambedkar agreed to consult more
pandits and he had a sort of informal conference, incidentally then
Sardar Gurmukh Singh Musafir was asked to give his opinion. If
as he says that he consulted Sikh opinion in the person of Sardar
Gurmukh Singh Musafir then please listen to his advice so far as
the Sikh community is concerned. But the Government did not think
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it proper to include Sikh Members in the Select Committee and we
of the Sikh community were never really agitated because till this
day we were led to believe that agricultural property would not be
touched and will be made an exception. Suddenly when this Bill is
introduced we find that in his wisdom he has brought even agricultural
property within the purview of this Bill. We were indifferent in the
original instance because of the exemption of agricultural property
and we never really applied ourselves to the provisions of the
Bill. Now this Bill has suddenly emerged : it is a hotchpotch, it is
retrograde in many respects and an advance in some other respects,
it is a heterogenous combination and it is thrown at our face asking
us to accept it. I frankly admit that I for one fail to comprehend
its provisions and much less will the illiterate person or peasant
in the villages. Much less so an illiterate person, a peasant in the
field, because the peasant was told. “do not be worried because it is
not going to touch you”. My grievance is that Sikh opinion was not
consulted to any apreciable degree. And now when you pass this Bill
with the help of the Hindu majority here, it will leave a very bad
taste and memory in the minds of the Sikhs that in spite of their
unanimous opposition to the Bill, in spite of the fact that they were
led to believe that most of the provisions of the Bill will not apply
to them suddenly, at the fag end of the session it was passed much
against the will of the community.

An Hon. Member : Then let your Members show the opposition.

Sardar B. S. Man : Yes. My esteemed friend, Sardar Hukam singh
who can speak on behalf of the Sikhs in a much better capacity
than myself has shown his opposition. After all, it is not a political
matter that you may not accept his advice. It 1s not such a matter
in which because he sits in opposition his opinion may be declined.
On matters of personal law, on matters of religious precepts, on
matters of adoption of Hindu communal law, you must accept
the opinion of the representatives here; and we are unanimously
opposed to it. And if in spite of our opposition you proceed and
make the provisions applicable, then it will be a strange thing—it
will go down as something autocratic, something savouring of the
communal. It so happens that we are only seven Sikh Members
here. But we want that so far as religious matters are concered,
so far as personal law is concerned, due weight should be given
irrespective of the fact that a section may be numerically very much
weaker. You have already made exceptions. I am not arguing on
these lines because you have made exceptions. Because a Muslim is
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allowed to marry four wives, I do not say that I should be allowed to marry
four times. The fact is that you have made exceptions. Why ? Because
you found that the law of the Muslims, the law of the Christains, so far
as their personal law was concerned, was absolutely different. And since
it was completely different and in many respects diametrically opposed
to the Hindu Code, therefore you made an exception so that it may not
be forced down their throat. That way you gave a latitude and thus you
accepted the principle that irrespective of the fact that the Hindus may
be in majority here they will not force a law of theirs, so far as their
personal usage, religious precepts, etc. are concerned, down the throat
of any minority. If you have accepted this because the Muslim Law and
the Christain Law and even the Parsi Law is fundamentally different,
then I may be permitted to prove on the floor of this House—on any
given subject that you are trying to legislate, for example, marriage
succession or divorce—that the Sikh Law is entirely different. Then I
claim the exception which you have extended to the Muslims. Because
the Muslims proved that they were governed by an entirely different set
of laws they were given an exception. And if I prove here that I am also
governed, in every single item which you are trying to legislate here, by
a different law, and that my law is fundamentally different from yours,
then I claim the same concession which has been extended to Parsis,
Muslims and Charistains should be extended to me also.

Mr. Chairman : The Hon. Member may continue tomorrow.

The House then adjourned till Half Past Eight of the Clock on
Wednesday, the 19th September, 1951.
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*HINDU CODE—contd.

[9-30 a.M.]
Clause 2.—(Application of Code)—contd.

Mr. Deputy Speaker : Before the discussion starts I might inform the
House that this is the sixth day of the debate on clause 2. Practically
all shades of opinion have been covered. (Interruption). It is not as if
every hon. Member should be allowed to speak. The matter has been
sufficiently placed before the House both for and against the Bill as
a whole and also particular clauses. We must be able to see the end
of the discussion so far as clause 2 is concerned. I would request hon.
Members not to occupy the whole time but give opportunities to other
hon. Members so that we might close the debate on the clause today.
hon. Members will try to be brief and short, as all the points have been
elaborately discussed already.

T Sardar B. S. Man (Punjab): When the House adjourned yesterday
I was advocating that the Sikhs be absolved from the operation of the
Bill and I was basing my arguments on two counts. One was that we
in the Punjab are predominantly agriculturists, who form 95 per cent.
of the population and the Sikh community forms a predominent part
among the agriculturists. We in company with other fellow agriculturists,
both Hindus and Muslims, are governed not by a Brahmanical rule of
law, but by an entirely secular set of laws. We are governed by customs,
secular customs and they are different fundamentally from the proposed
provisions of the Bill. Secondly, I said that Sikh opinion on this vital
matter has not been consulted. I was dealing with the second point.

I have now looked into the matter and gone into the entire body
of opinion circulated to us in the report of the Hindu Law Committee
and I find to my dismay that not one authentic opinion on behalf of
the Sikh community has agreed to this Bill. (An hon. Member. How
authentic ?) There is an interruption asking how it is authentic. Perhaps
many hon. Members in this House may not be aware that we have a
statutory body for the Sikhs set up by law which votes according to the
law made by the Government of India. There are 151 members who
represent the entire community for the management of the gurdwaras
and the administration of their religious laws. This body is known as
the Shiromani Gurdwara Prabandhak Committee. Incidentally it may
be taken in this House that this body is dominated by certain very very

* P.D., Vol. XV, Part II, 19th September 1951, pp. 2841-98.
TIbid., 19th September 1951, pp. 2841-48.
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aggressive or communal Sikhs but it will be a surprise to the House
to know that at present its president is no less than Sardar Nagoke, a
staunch Congressman. The body is entirely dominated by Congressites.
This body which is not aggressively communal and which has been set
up by statutory law has expressed its emphatic opinion against the Bill.
Nothing can be more representative than the opinion of the S.G.P.C.,
let alone the numerous conferences and gatherings of Sikhs which have
expressed their opinion against it.

The Minister of Law (Dr. Ambedkar): Where ?

Sardar B. S. Man: Outside the House, I ask the Government to take
one position. Either pass this Bill because you are sure that the majority
of the Members here, who are representatives of their communities, want
it or you think that the representatives of a particular community are so
outmoded that they do not represent the real opinion outside the House,
which wants the Bill. Stand on any of these two positions either inside
or outside the House. We are six members here representing the Sikh
community. (An hon. Member: You said seven yesterday.) The senvth is
from U.P. Even if you are prepared to base your position upon his opinion
I am prepared to risk it, though I have not consulted him because I know
very well the opinion of the agriculturists and he is one of them. We
six Members here represent P.E.P.S.U. and the Punjab. You cannot say
that we all belong to the same party. Here are Ministerialists, there is
an independent like Sardar Sochet Singh, people who are diametrically
opposed to Congress party like Sardar Hukam Singh, who is an Akali
leader and there is the Congressman Sardar Gurmukh Singh Musafir. 1
ask the Government on whose opinion you have derived the impression
that the Sikhs want the Bill. I challenge that we are unanimously
opposed to it. Do not force it on us just as you have not forced it down
the throats of Christains. The Christians numerically are almost the
same number as we in the Punjab. You have made an exception of the
Christains but you are not prepared to make an exception of the Sikhs,
As representatives in this House we do not want it. If you say that people
outside want 1t, I ask the Law Minister and the Minister of State Mr.
Tyagi, who is now a Government supporter, to produce a single opinion
to show that we want it. (Interruptions)

The Minister of State for Finance (Shri Tyagi): Indicated dissent.

Sardar B. S. Man : I am sorry I reffered to Mr. Tyagi, as I thought
that the interruption came from him, since I was opposing the Government
and he was supporting it now.
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Shri Tyagi: I am a widower and I have no interest either in
marriage or divorce.

The Minister of States, Transport and Railways (Shri
Gopalaswami) : Who knows ? You may yet improve !

Sardar B. S. Man : Many who are widowers here want the divorce
system to be there because they hope to find their deliverance through
it. However, Mr. Tyagi is an exception. In spite of the fact that he
is a widower he is against divorce, rather an unusual phenomenon.

Sardar Sochet Singh (P.E.P.S.U.): He may be interested in divorce
in his neighbour’s house.

Sardar B. S. Man : So, as I said, we were not consulted. Although,
political opinions are very divergent on the Sikh community, the present
Government is not listening either to the Congress Sikh, the Akali
Sikh or the independent Sikh, nor even the Ministerialist Sikh. It is
surprising how the Government has come to the wonderful conclusion
that the Sikh opinion has been sufficiently agitated and consulted.
After my speech yesterday, certain friends came to me and told me
“Mr. Man, it is all right. We admit that your customs are different
and that you were not consulted sufficiently. But why can we not
legislate for you ? Because all along you have been a Hindu and you
were governed by Hindu law,” I shall come to that point of whether
we have ever been governed by Hindu law, but as to the point whether
we are Hindus, I should not like to repeat the argument here but I
would like to mention something in that connection. I came across a
pamphlet yesterday wherein it is said that if you go to a village and
tell a Sikh, “You are a Hindu”, the answer will be not in words but
a slap on your face. I will not—I dare not— use that argument here.

Pandit Thakur Das Bhargava (Punjab): How are the Sikh
agriculturists differently placed from the Hindu agriculturists of
Punjab ?

Sardar B. S. Man: I would have much liked to argue, and in
fact I am actually basing all my arguments on that fact, that as an
agriculturist I am in the company of Hindu agriculturists and the
Musalman agriculturists. And my lawyer friend knows perfectly well
that the Sikh agriculturist, along with the Hindu agriculturist and the
Muslim agriculturist, is governed by a customary set of laws applicable
uniformly to all. If I am using the word Sikh, it is due to the bane of this
Bill. I would have liked to argue that the agriculturists of the Punjab
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be absolved, but what shall I do when the Bill—in that respect a
backward Bill, a communal Bill—legislates for Hindus, Sikhs, Jains
etc. and talks in terms of communal groups and not in terms of secular
groups ?

Pandit Thakur Das Bhargava: Is it not a fact that the Hindu
non-agriculturists living in the villages follow the same customs as
the Hindu agriculturists ?

Sardar B. S. Man: Yes. That is the beauty of our entire law
in the Punjab. It is an advancement on other parts that we in the
Punjab are governed by village communities and not by religious law.
We are governed by land and we revolve round land laws, secular
laws. Let me give a quotation to meet this interruption. I will quote
from Rattigan’s Digest. My whole point is that, so far as this law is
concerned in its application to Punjab, it is not reformative : it is not
progressive because it is too conservative, because it is too orthodox ;
it is retrograde because it is communal—our law in the Punjab has
gone much farther at least so far as secularism is concerned. In our
village communities we have been governed by the same set and same
pattern of laws ; Hindus, Muslims and Sikhs, agriculturists and non-
agriculturists, were attached to the land all these ages ; they imbibed
the wisdom of the ages and the spirit of the times and throughout
they were governed by one set of laws. But Dr. Ambedkar comes out
one fine morning with this Hindu Code Bill—perhaps he is jealous of
us—and says, “I am going to cut across you and split you into two
communal groups”. Either you be a Hindu or you be a Mussalman !
That is the effect of it.

Shri Naziruddin Ahmad (West Bengal): Rather, “give up all
religions”!

Sardar B. S. Man: Now what does Rattigan’s Digest say in this
matter ? It says:

“It had long been felt by those best acquired with the habits and
customs of the rural population that neither the Shara nor the Shastras
really exercised any direct influence among them.”

Then:

“The Hindu law extravagantly exalts the Brahman; it gives sacerdotal
reasons for secular rules. In the Punjab, Hindus and Mussalmans
converted from Hinduism may fear or feed the Brahman; but in
civil affairs Punjab Customary Law ranks him with other men. It is
essentially unsacerdotal, unsacramental, secular.”
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Mr. Deputy Speaker : Is not the Shariat now applicable to the Punjab ?

Sardar B. S. Man : I am splitting up the Punjab population into two
distinct groups : one group comprises 95 per cent. of the population and
the other remaining five per cent. The 95 per cent., and in fact even
more, live in the villages and is attached to the land.......

Mr. Deputy Speaker: Was not Shariat passed in undivided India ?

Sardar B. S. Man : I shall come to the Punjab laws. There the custom
is the primary rule of decision to the exclusion of Shariat as well as
the Hindu Law,

Dr. Ambedkar : That has been overruled by the Shariat law.

Sardar B. S. Man: Shariat will fill in the gap when there is no
customary law prevalent. It is quite distinct. I must refer to that later
since I do not want my argument interrupted now. We have legislation—
the Punjab Laws Act of 1872, clause 5—where it is distinctly laid down
that in Punjab the first rule of decision will be the customary law and
where there is no custom and a gap arises only then the Hindu law or
the Shariat law will come in.

Shri R. C. Upadhyaya (Rajasthan): Are the customs reduced to
writing ?

Sardar B. S. Man : Not only, reduced to writing but compiled, listened
to and decided—not for ten or fifteen years but for ages.

An Hon. Member : Is not your custom the same as Hindu custom ?

Sardar B. S. Man : What innocence ! If I were to prove to my friend
here that my custom is entirely and fundamentally different from Hindu
law, will he be prepared to make an exception ?

Pandit Thakur Das Bhargava: If a custom is reasonable.
Dr. Ambedkar is bound to accept it (Interruption).

Sardar B. S. Man: The interruptions are many. Interruptor says
that if I convince him he is bound to accept it. I do not know whether I
can convince a person who is not willing to be convinced : Dr. Ambedkar
says, even if he is convinced he will not accept it.

Now, let me give a quotation from Mayne’s Hindu Law ; it has held
the field for a fairly long time and is a fairly authoritative commentary.
It says:

“As regards the Village Communities, the Punjab and the
adjoining districts are the region in which alone they flourish in
their primitive rigour. This is the tract which the Aryans must have
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first traversed on entering India. Yet it seems to have been there that
Brahmanism most completely failed to take root ..... and the religious
element has never entered into their secular law:”

If T have enjoyed emancipation from Manu for so long a time,
will it not be a tyranny of the times if I have to submit now to a
modern Manu ? If I have not been governed by Brahmanical rule
and I have had secular law for a long time in Punjab, if I have
not accepted Manu’s religion, then let me assure the House that
Punjab is not going to accept Ambedkarian religion henceforward,
(interruption). Let me give credit to Manu that at least he was
original in many respects, but my modern Manu—oh, what a fall
has he had ! He is neither original nor progressive. (Interruption).
You ask who is the modern Manu ? Well, I need not say.

Dr. Ambedkar : I am not a modern Manu.

Sardar B. S. Man : In Punjab we do not recognise communal
groupst and the application of this law will, for the first time
introduce the communal element there. I shall read to you from
Mayne’s Hindu Law, 9th Edition, Page 48, where it is said:

“The special interest of Punjab Customs arises from the fact that
Brahmanism seems never to have succeeded in the Punjab. Accordingly,
when we find a particular usage common to the Punjab and to Sanskrit
law, we may infer that there is nothing necessarily Brahmanical in
its origin. The Brahmans are not, in the Punjab, the depositaries of
Customary law. To ascertain it, we must go to the Jirga, or Tribal
Council, if there be one, or to the elders of the tribe.

Shri R. K. Chaudhari (Assam): I am sorry to interrupt, but
let us come straight to the point. Does the Hon. Member want
monogamy or not ? That is the question.

Shri Tyagi: Why beat about the bush ?

Sardar B. S. Man : A false sense of security is being created in
the House through the Press that Government want to proceed with
only marriage and divorce. Has Dr. Ambedkar declared here difinitely
that he is leaving out the other portions and he is only concerned
with marriage and divorce ? I am discussing the applicability of this
Code 1in its entirety. I proceed on the assumption that the other
portions are not going to be dropped. I caution my friends. Once
Government lull you into a sense of indifference and false feeling
of security, they will proceed with the other portions.
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Shri R. K. Chaudhari: Please answer my question. According to the
customary law monogamy is allowed in Punjab. Are you in favour of
continuing the monogamy law ?

Sardar B. S. Man : I shall discuss that threadbare, law by law.

Mr. Deputy Speaker: We are not going to take up other matters.
I think, it was made suficiently clear by the Hon. the Prime Minister
who stated that they would proceed only with marriage and divorce. If
this is accepted, I hope the hon. Member will resume his seat.

Sardar Hukam Singh (Punjab): If this clause is accepted at this
stage, would it be again taken into consideration when the other Chapters
come up ? Once it is made applicable, certainly the whole thing has to
be thrashed out at this stage.

Mr. Deputy Speaker: If the Bill is confined to marriage and divorce
and the other parts are brought in by a separate Bill, does the Hon.
Member think that this clause will apply to everyone ?

Shrimati Durgabai (Madras): What is the basis for the Hon. Member’s
statement that the most important Chapters relating to inheritance will
be dropped ? What is the source of his information ?

Sardar B. S. Man : The hon. lady Member comes to my rescue for
the first time. It is exactly because the other portions have not been
dropped, I say that I am perfectly entitled to discuss the whole body of it.

Shri Bharati (Madras): The Prime Minister and the Law Minister have
already stated that due to factors of time etc. it is more than unlikely
that the other Chapters would be taken up. Although it may not be a
categorical assurance, for all practical purposes we may take it as the
official decision. If we take the practical aspects of the matter, in all
probability, I may even say 99 per cent. the other Chapters would not
be taken up during the current session. It is just possible that we may
take them up during February or March next, but during the current
session it is absolutely impossible to take up other Chapters. It will be
great fortune if we finish Chapter II. Therefore, I would request other
members to co-operate. At least, let us pass this portion. I think it will
be in the interests of the discussion if Dr. Ambedkar makes some kind
of statement and gives, if not a categorical assurance at least some
indication, that only the provisions relating to marriage and divorce
would be passed during the current session.

Pandit M. B. Bhargava (Ajmer): Has the hon. Member been briefed
by the Government of India to take up this position ?
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Mr. Deputy Speaker : Hon. Members are entitled to speak on both
sides.

Dr. Deshmukh (Madhya Pradesh): After all, clause 2 does not make
any distinction between different portions of the Code as it has been
placed before us. If my hon. friend does not say at the present stage
all that he wants to say with respect to the other Chapters, he will be
precluded from saying them later, because clause 2 is of general application
to the whole Code and does not refer merely to marriage and divorce.
Once clause 2 is accepted, it will apply to the whole Code and unless
we have an amendment saying that it applies to marriage and divorce
only—and no such amendment is before us from Government—I think
the hon. Member cannot be stopped from bringing in other Chapters.

Shri J. R. Kapoor (Uttar Pradesh): Even if clause 2 is passed in
this form or an amended from, it will not preclude any one from saying
at any subsequent stage that any particular portion or Chapter shall
not be applicable to this section of the community or that. Take for
instance the question of succession and inheritance. When that Chapter
is taken up, it will certainly be open to us to add a clause to the effect
that this part of the Code shall not be applicable to Sikhs or this or
that community. The passing of clause 2 would leave the door open to
discuss the matter later on and it may be advisable for all of us, if we
are agreed on the marriage and divorce laws subject to such amendments
as may be acceptable, to proceed with the Bill.

Mr. Deputy Speaker: I am in a fix. I thought I would be able to
ask hon. Members to conclude the debate on this matter having regard
to the statement by the Hon. the Prime Minister that the Chapter on
marriage and divorce only will be taken up. He said so particularly.
Now, if clause 2 is to apply to all the other Chapters I do not know
how I can ask the hon. Members not to refer to them. That is my fear.
I would like elucidation from the Hon. the Law Minister. Otherwise the
scope will become wider and it would not be reasonable for me to say
that the debate shall be concluded so early.

Dr. Ambedkar : The Hon. the Prime Minister stated the other day
that the House will rise on the 6th.

Shri Naziruddin Ahmad : That is only provisional.

Dr. Ambedkar : Whatever it may be, it is there. I think I can say
without giving away the position of the Government that it is quite
clear that it would not be possible to proceed in this session beyond the
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Chapter dealing with marriage and divorce. When we reach the end
of that Chapter. I propose to move certain amendments to these two
parts in order to make them self-contained and to attach to them
certain Schedules which go with marriage and divorce. I think the
House may well take it that that is the intention of Government so
far as the present session is concerned. When, for instance, the other
parts are taken up, no doubt any Law Minister who would be then
piloting the Bill and the Draftsmen would see to it that those parts
were also self contained and the same definition and rules as regards
applicability will have to be repeated in the other parts when those
parts are placed before the House. Obviously, the clauses dealing
with applicability when they will be confined to this part would by
no stretch of imagination be extended to the other parts unless they
are repeated there. I think that any lawyer Member of this House
should be able to understand that that would be the position, so that
when the other parts come to be discussed it would be open to the
House to see whether the same definition which is given now as to
the territorial applicability of this part or the social applicability of
this part should be the same as will be enacted so far as this part is
concerned. It will be open to the House and also for the Government
to see to it whether those parts should be made applicable universally
in all parts of India, or whether they should be applicable to all
communities, or whether any exception might be made. That is a
matter which I think should be left to the future Government, the
future Law Minister and the future Parliament.

Shrimati Renuka Ray (West Bengal): On a point of order, Sir,
Clause 2 has been under discussion for three days in the
10 A M . . . .

previous session and three days now six days in all. Almost
all the speeches on clause 2 have gone into the merits of the provisions
of the whole Bill. I want to ask whether once the consideration stage
is over, 1s it open on a discussion of a clause, to go into every detail

of the Bill as it has been done during the debate on clause 2 ?

Shrimati Durgabai: May I seek a clarification. In the light of
what the hon. the Law Minister has stated and also in the light of the
fact that this House attaches considerable importance—the greatest
importance—to the clauses relating to inheritence, because they are
based on the principle of equality, is it the intention of Government
to bring a separate Bill relating to those clauses in the next session
of Parliament, if not during this session of Parliament ?
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Dr. Ambedkar: I am afraid that is entirely outside my jurisdiction.
It is a matter which I should leave to the Prime Minister to answer.

Shri Deshbandhu Gupta (Delhi): In view of the statement that
has been made by the Hon. the Law Minister, may I know whether
it is also the intention of Government to change the title of the Bill,
because it is no longer a Code ?

Dr. Ambedkar: When I reach clause 55, I shall move all the
necessary amendments to make this an independent Bill and take
it out of the Code.

The Prime Minister and Minister of External Affairs (Shri
Jawaharlal Nehru): If I have gathered purport of the hon. Member’s
question, it was whether other parts of the Bill will be introduced
in this session or in a subsequent session. So far as Government are
concerned, we have often stated that we stand by the whole Bill. Our
difficulty has been the difficulty of time, and we decided to proceed
with Part II in this session and to pass it. That did not mean that
we were giving up any other part and we would very much like to
have the other parts passed too. But practically speaking, there is
no chance of our doing that in the present session. Whenever we can
avail of an opportunity we should like to take up the other parts.

Mr. Deputy Speaker : The Hon. the Prime Minister was not here
when this point was raised. When Sardar Man was on his legs, he
was referring to the other parts of the Bill inasmuch as they will
be applicable to the Sikhs. At that stage, a point was raised as to
whether the Hon. the Prime Minister has not already stated that
this measure will now be confined to marriage and divorce and as
such discussion should be confined to those two subjects. Having
regard to the number of days that have been spent on this clause,
I wanted to conclude the discussion on this today. The Hon. the
Law Minister then said that it was intended to confine this Bill
only to marriage and divorce and suitable amendments would be
moved even with respect to the title. In regard to the other parts
of the Bill it was said that a fresh Bill would be introduced which
would also cover the applicability of this Bill to the territories or
communities. A further question was asked as to when that Bill
would be introduced, to which the Hon. the Law Minister replied
that the Prime Minister alone must answer that question. That is
why I was a little doubtful if the Prime Minister has been apprised
of the discussion that took place here.
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Dr. Ambedkar: I perhaps forgot to say that after clause 55 is
reached, I shall not only introduce suitable amendments with the object
of making that particular part self-contained, but I shall also move a
motion that this Bill, so to say as amended, be passed independently
of the other parts.

With regard to the other question, I have looked into the Rules of
Procedure. There will be two courses open. One course that will be open
to me would be to move that the other clauses be put and negatived,
so that Government will be free to bring them together in a separate
code or separate part or separate Bill and move them whenever they
want. The other course permissible—subject to your ruling—under the
Rules of Procedure would be to let those parts stand. I find from the
rules that there is nothing to prevent this Parliament from taking
out a particular part or a particular portion from a whole Bill that
has been before it and to treat it as an independent Bill and pass
it. That is a matter which I am prepared to leave to you and to the
House. Our present intention is to stop with clause 55 and certain
relevant Schedules. I think that makes the position clear.

Shri Jawaharlal Nehru : My hon. colleague has made the position
quite clear. I entirely agree with him. We are for the present going
to confine ourselves to Part II and complete it as a whole, apart from
the rest. Then it depends on various possibilities, as to how best to
deal with the rest of the Bill. But this ought to be kept separate.

May I also qualify, or amend, a statement which I made about
the length of this session. I said that we would like it to end on the
6th October. As I see the debate proceeding, there is no chance of
its ending on the 6th October. So, it will have to go on till we finish
important work.

Shri Deshbandhu Gupta: May I seek a clarification ? The Hon.
the Law Minister has made it quite clear that this will be a self-
contained Bill dealing with monogamy, marriage and divorce. If that
is so and the subsequent Bills will also be self-contained Bills, then
the question of Hindu Code as such does not arise. Therefore, there
will be different Bills and codification will have to follow later on, if
necessary. Therefore we are not proceeding with the Bill as it is. We
are only proceeding with the different heads of the Bill and at the
moment we are only concerned with these three things.

Shri Ramalingam Chettiar (Madras): There are several
provinces which have already got laws on monogamy and divorce.
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Probably they are better, though the provisions that we are going to
agree here is a compromise. We are having this compromise simply
because we are going to have a Code. In case the present law is going
to be confined to marriage and divorce, why not leave those laws which
are passed by the different provinces alone and leave it to the people of
those provinces to choose. This is an important issue which you have
to consider.

Pandit Malaviya (Uttar Pradesh): May I suggest to the Hon. the
Law Minister whether it will not help if he did that at this stage rather
than wait till the end ?

Dr. Ambedkar: I do not see any reason for doubting the motives of
Government. I have said, and we propose to stand by what we have said.

Pandit Malaviya : I am surprised that he should think that there is
any doubt of his motives in what I said. I asked, will it not help if he
did it at this stage, because if that is the thing which we are considering,
it might become a slightly different situation for some of us.

Dr. Ambedkar : Take it that it will be so.

Pandit Malaviya: When we are in Parliament legislating, it is difficult
to take things unless they are done. I simply asked, will it therefore not
help if it is done now.

Mr. Deputy Speaker: The Hon. the Law Minister has made the
intention of the Government clear. My only difficulty is this—I am not
asking him to do it immediately—but when once we pass clause 2 and
take up clause 55 I have got a doubt technically as to whether we can
modify clause 2 then, at that stage.

Dr. Ambedkar: At the time when you put this clause 2, I want to
make a reservation that I reserve to myself the necessary liberty of
making certain consequential amendments to clause 2.

Some Hon. Members : No, no. How can it be ?
Dr. Ambedkar: That is perfectly possible.
Pandit Malaviya : That is authoritarian and not parliamentary !

Mr. Deputy Speaker: There is nothing unparliamentary. The
Hon. the Law Minister has been extremely reasonable. There is
no good losing one’s reason or making recriminations. It does not
contribute to the coolness of the atmosphere that must prevail here.
I understand the Law Minister. He has no mental reservations. He
wanted to bring it by way of amendment to clause 55. Then I thought
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within myself that at that stage it may be a bit too late. He has suggested
an alternative that on clause 2 he will make a reservation to move the
necessary consequential amendments. Even there I have a difficulty. I
shall no doubt conclude the debate on this clause with that background
that this clause, that is clause 2, will apply only to marriage and divorce.
But I shall withhold putting it to the House. I shall conclude the entire
debate and take it over after the Chapter is concluded. Now, in view of
what has been said, hon. Members must be prepared to conclude the
debate today.

Sardar B. S. Man : He need not dilate upon the other matters.

Shrimati Durgabai: Now that one hon. Member has stated that
certain State Legislatures have passed monogamy Acts, may I point out
that only three States—Madras, Bombay and Baroda—have passed such
Acts. In view of the fact that there is a lot of confusion being resulted
on account of all the State Legislatures not passing the laws and on
account of differring High Court judgments, it is highly necessary that
there should be a Central law on monogamy and divorce so that it will
be applicable to all States whether they wish it or not. Therefore, hon.
Members may facilitate the discussion and passing of the Bill upto
clause 55.

Mr. Deputy Speaker : Now that the scope of the discussion has been
narrowed down let us pass it as expeditiously as possible and avoid, if
possible, even sitting during Dusehra.

Shri Jawaharlal Nehru: May I suggest, Sir, that we sit on next
Saturday ?

Mr. Deputy Speaker: I was not referring to that.

Shri Jawaharlal Nehru : I know, Sir, I was merely suggesting about
next Saturday.

Mr. Deputy Speaker: That can always be done. But let us pass this
as early as possible and not sit beyond 6th October, if it is possible to
avoid it.

Pandit Malaviya: Even if it is necessary to sit beyond 6th October,
I hope we do not sit during Dusehra but sit afterwards.

Mr. Deputy Speaker: That is accepted. We will not sit on any public
holiday.

Sardar B. S. Man : Frankly speaking I am not able to understand
completely...........

Mr. Deputy Speaker: May I suggest that in discussing clause 2
the relevant merits of all the clauses that follow need not be referred
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to. References here and there are enough. I therefore wish to draw
the attention of the hon. Member who is on his legs and also other
Members that while the applications of those other clauses may be
generally indicated here and there, matters as to how they ought to
be or ought not to be and how they ought to be modified and so on
may all be taken up when we come to the other clauses.

Shri Sarwate (Madhya Bharat): In case we are to postpone the
final passing of this clause, would it not be better that all discussion
on this clause be withheld to a later stage ?

Mr. Deputy Speaker: We have already spent a sufficient time
over this clause, hon. Members may now take it definitely that it is
the view of the Government as stated by the Hon. the Law Minister
that the effect of this clause will be confined only to marriage and
divorce. On that footing it is open to hon. Members to say where it
should or should not apply—to Sikhs or Buddhists or Hindus or to
certain territories etc. The discussion will be confined to that extent
only and not extend to other things.

Pandit Malaviya : May I suggest for the consideration of the Hon.
the Law Minister one procedure ? We may finish this discussion on
clause 2 today. But after the discussion has taken place, instead
of putting it to the House, we may leave it over. There may be no
more discussion on it. I am only making a constructive suggestion.

Mr. Deputy Speaker : I have said so already. I will conclude the
discussion and call upon the Law Minister at one o’clock.

Shri Syamnandan Sahaya (Bihar): If clause 2 will apply only to
marriage and divorce, what will apply to the other clauses ? What
about the other clauses of the Code ? What will be the application
clause ?

Mr. Deputy Speaker : All the other clauses also will be suitably
modified. When they are taken up submissions may be made.

Shri Syamnandan Sahaya: Are there to be two application
clauses in the same Bill?

Mr. Deputy Speaker: Hon. Members were either not here or
were not hearing properly......

Shri Sarwate : I request one point to be made clear. We have tabled certain
amendments. The amendments depend upon the scope of clause 2. So we may
be allowed to move those amendments or take up those amendments later on.
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Mr. Speaker : All the amendments are being discussed now. I am
not going to allow any other amendments. Those amendments together
with the clause, including the amendments moved by the Hon. the
Law Minister, have been discussed. We have reached a stage. If in
pursuance of all the other clauses that are taken up and adopted,
we go back to clause 2 and any incidental amendments have to be
made to clause 2, the discussion will be confined only to incidental,
auxiliary and consequential amendments. Today we may take it that
this must be over.

Shri R. K. Chaudhari: I want to have my doubts cleared on this
point. I understand that clause 2 will apply only in cases of marriage
and divorce. I want to know that when the inheritance chapter comes
up will there be a saving clause in that and should it not apply to
the rest ? This is not to apply to all but only to those who want to be
governed. Will there be such a saving clause in that part ?

Mr. Deputy Speaker: For the time being the Hon Minister and
that this Code was confined to marriage and divorce and all the other
general clauses also would be suitably changed. As to what will happen
when another Law Minister or this Law Minister will introduce at
that time, it is a matter of conjecture and it is too early to predict
what will happen.

Shri R. K. Chaudhari: How can you allow this clause to be passed ;
possibly it will be like the Damocle’s sword hanging over us.

Mr, Deputy Speaker : Another clause will be introduced, a similar
clause with suitable amendments and then the hon. Member can
continue to speak as vigorously if not more vigorously. Let us not
spend any more time on this.

Shri J. R. Kapoor : May I therefore, submit that as you are anxious
to close the discussion at one o’clock today, the discussion may now
start on the amendments rather than on the general aspects ; otherwise,
we shall have hardly any time to deal with specific amendments which
really matter so far as clause 2 is concerned.

Mr. Deputy Speaker : There will be discussion both on the clause
and the specific amendments. I am not going to allow any hon. Member
merely because he has tabled an amendment just to go on speaking
here.

Shri Bhatt (Bombay): Sir, what has been decided today and what
you have conveyed to the House, is that Clause 2 will not be put to
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the vote of the House today. I would, therefore, like to know whether
any hope is left for us to move our other amendments in view of the
stand taken by the Hon. Minister of Law today. Now he wants to
enact the Marriage and Divorce Law separately. Will it be in order
in this connection to table any amendment, as suggested by me
previously, to the effect that the Law should be made applicable to
the whole of India and would you permit it to be moved ?

Dr. Ambedkar: You have already tabled an amendment to that
effect.

Shri Bhatt: The amendment tabled by me is not on the lines of a
similar amendment that was moved in connection with the Sarda Act.

Mr. Deputy Speaker : There is no good asking the Hon. Minister
whether he wants it to be applied to every individual in this country
and every part of this country. Amendments have already been
tabled. Those amendments will be put to the vote of the House and
if the vote decides against the Law Minister, he will gladly accept it.
Therefore, there is no question of any further amendment regarding
territorial restriction or restriction regarding communities. They are
all before the House and I am not going to put them to vote today.
I will put them later on. It is for the House to accept or reject so
far as that matter is concerned.

Pandit Maitra (West Bengal): The Hon. Law Minister says he
has not agreed. He says “I will not gladly accept”.

Dr. Ambedkar : I said gladly I will not accept.

Shri Radhelal Vyas (Madhya Bharat) : On a point of order. May
I know, as the debate on clause 2 will conclude today and also the
Hon. Law Minister is replying, whether later on any amendment
would be allowed to be moved to clause 2 at that stage ?

Mr. Deputy Speaker: Hon. Members are unnecessarily raising
points of order. It is not for the hon. Minister to accept or reject
an amendment. Consequential amendments, if found in order, will
certainly be moved and allowed by the House. Secondly, the discussion
on the amendments on clause 2 tabled today will conclude. If any
new amendments come in as consequential to the clause that we are
now going to pass, they will be placed before the House.

Such consequential amendments to clause 2 will necessarily be
made either by the Law Minister or by any hon. Member and then
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discussion on the consequential amendments will follow and the original
clause with the consequential amendments will all then be put to vote
and ultimately accepted or rejected.

Shri Ramlingam Chettiar: I do not know what a consequential
amendment is.

Pandit Thakur Das Bhargava : I ask whether it is fair to discuss
only divorce and marriage. Is this procedure adopted in any House in
the world that we should discuss only divorce and marriage, without
knowing the implications and the rights and duties of the husband
and wife or how they will succeed each other ? I think this will be
extremely disingenuous and the real context of cognate matters will
be missed.

Pandit Maitra: Sir, you just now ruled that only consequential
amendments will be allowed to be moved but how could you know
what is the consequence unless the amendments are put to vote and
are either carried or rejected. Then we will be in a position to know
what may be the consequential amendments. Therefore, this requires
clarification. One cannot move a consequential amendment at a certain
stage unless he knows the consequence after the amendments that have
been tabled have been rejected or accepted. Unless one knows which
particular amendment has been accepted or rejected, the question of
a consequential change cannot arise. It is only when one knows the
implications of a particular motion or amendment being accepted or
rejected that the question of putting any consequential amendment
would arise.

Shrimati Renuka Ray: Cannot the discussion, as to what is
consequential and what is not, be allowed to be taken up afterwards ?
That may take another six days.

Mr. Deputy Speaker: As I stated, subject to what the Hon. Law
Minister may say—and I would like to have information—hon Members
are anxious to know beforehand, whether any particular communities
are going to be excluded and whether any particular territories are
to be excluded—whether they have to be applied in part or wholly at
one stretch etc. These are the subject matter of various amendments.
This will apply not only to marriage and divorce but all the other
things also. But there is nothing peculiar in this which cannot be
applied as it is into marriage and divorce. As has been suggested by
the Hon. Law Minister, he does not pursue the other matters. Only
for the words “Hindu Code”, he might say that this is an amendment
to that extent.....
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Dr. Ambedkar: I will say “an Act”.

Mr. Deputy Speaker: “The marriage and divorce Act” instead of
the word “Code”. What I feel that this must be put to the vote of the
House. As soon as the Hon. Law Minister finishes his speech, I shall
put it straightway to the vote of the House.

Shri Ramalingam Chettiar : Rose—

Mr. Deputy Speaker: The hon. Member’s issue has already
been answered. Any hon. Member, who thinks that there are more
progressive laws in the States, can table certain amendments to this
clause when we come to the clause by clause stage and thus bring
it into line with those State laws. The hon. Member has stated that
there are such pieces of legislation in three States and for the sake of
uniformity, there must be a central legislation, particularly in view of
the fact that this is a Concurrent subject. It is not a difficulty which
is insurmountable.

Shri Ramalingam Chettiar: It is insurmountable.

Mr. Deputy Speaker: The Hon. Law Minister does not yield on
that point.

Shri Ramalingam Chettiar: I ought to be allowed to move an
amendment.

Mr. Deputy Speaker: He has had an opportunity to move it. I
am not going to allow any further amendments to be moved. What
prevented him from moving this particular amendment before ?
When the time comes, let me decide upon this amendment. We will
assume that the clauses, inheritance etc. were before the House
and we went on from day to day. This House may not wait until he
chooses to bring this Bill in line with the State Legislatures. It is an
unreasonable demand on the part of the hon. Member. Now so far as
clause 2 is concerned this clause will apply to any part. With regard
to the other parts, we will confine them only to those parts and not
proceed with the other parts. For the purpose of clarification. I will
not allow discussion to go on at length and on certain imaginary
things which may not be placed before this House. We want to cut
short the discussion and the Hon. Minister made that statement and
has explained that the consequential amendment will only relate to
the nomenclature of this Code. I will put it when we come to clause
55 and even if that is passed in the third reading, we can have it. At
one stretch I will allow the discussion and then the Hon. Law Minister
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will reply. Then I will put all the amendments to the vote of the
House so that there may be no difficulty as to whom it applies or
whether they should take any further proceedings etc.

Dr. Ambedkar : I just heard that you would call upon me at one
o’clock. But I thought that there is some other business at one o’clock.
Perhaps you might give me a minute to start.

Shri R. K. Chaudhari: We must know the consequences of
marriage and divorce; that is one thing. Then, Sir, you are willing
to allow us discuss, about marriage and divorce and all that without
knowing what the effect of the marriage would be, whether the issues
of the marriage will get inheritance in this way or that way. That
will put at a great disadvantage. I am going to contract a marriage
and yet I do not know what the consequences are.........

Shri Syamnandan Sahaya: We are opposed to it.

Shri Deshbandhu Gupta : Are we to take it that the hon. Member
is unaware of the consequences of marriage and divorce at this age ?

Shri R. K. Chaudhari : I take exception to this. Sir, I was pointing

Mr. Deputy Speaker : In all serious matters, the hon. Member has
got a knack of introducing a good feeling of humour. To that extent
he has relieved the tension. The hon. Member knows too well that
he is directly responsible for all the acts that he commits whether
on account of conjugal felicity or otherwise. Now, Sardar Man.

*Sardar B. S. Man: You will sympathise with me, Sir, being a
junior Member, for this interruption for so long a time.

Mr. Deputy Speaker: The hon. Member may confine himself
to the amendment whether this Bill ought to apply or not. He has
already said enough.

Sardar B. S. Man : A little allowance due to a junior Member may
be allowed to me, Sir. I am exactly in doubt as to what the intention
of the Government is. There have been threats of certain reservations,
mental reservations regarding moving certain amendments; then there
was the explanation by the Prime Minister that they are not proceeding
with the Bill except for these two parts because of lack of time. If,
incidentally, the House is in a mood to finish it tomorrow, the same
position will be there because there will be time to proceed with the

* P.D., Vol. XV, Part II, 19th September 1951, pp. 2861-72.
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rest of the Bill. It was a categorical question whether the Government
proposed to drop the rest of the Bill, not in this session ; but whether
the present Government is dropping the other portions, now or hereafter.
These assurances are of little comfort to me that up to the 6th of October
this will not be taken, or that it may not be taken in the present session
or it may not be taken for lack of time. This sort of argument is no good.

Mr. Deputy Speaker : I may clear the ground. I take the statement
of the Hon. Law Minister, the sponsor of the Bill, as the authoritative
opinion of the Government. On the footing that they will confine this
Bill to marriage and divorce, the hon. Members may go on. That is how
I have understood. If there is anything wrong. I may be corrected.

Sardar B. S. Man: I was attaching equal importance to the Prime
Minister’s statement also. I shall confine myself to my amendment that
the Sikhs should be absolved from the operation of this Bill.

The fact is that a certain erroneous impression has gained ground that
the Sikhs are firstly, Hindus, and secondly, that they have been governed
for a very long time by the Hindu Law. My case is that if I proved that
the Sikhs were not Hindus and they were not governed to any appreciable
extent by the Hindu Law, then, the Sikhs may be permitted to be out of
the orbit of this Bill. In that point, I was interrupted again and again
and asked how their law differed from the main body of the law. That
was my difficulty. I had to prove that the entire mental structure of
a Sikh agriculturist in the Punjab, in company with the Hindus and
Muslims, was entirely different and the pattern of the present law is
entirely different.

Shri Bharati: So far as marriage is concerned ?
Sardar B. S. Man : Even so far as marriage is concerned. Just wait.
Shri Bharati: That is more important.

Sardar B. S. Man: Let me quote Sir Charles Roe from his Tribal
Laws in the Punjab. This has been cited with approbation by Sir William
Clarke, Chief Justice in 55 Punjab Record 1903 Full Bench.

He says:
“The Hindu agriculturist of the Punjab...”

The Hindu agriculturist follows the same law as the Sikh agriculturists.
“...knows nothing of caste except as represented...”

Now, Sir, certain prohibited degrees are being introduced in the
marriage laws. I have to point out that my law as regards marriage’s
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is different and more liberal than the present Hindu Code Bill. In fact,
I do not know, after all the present assurances that only 55 clauses
will be finished whether it will be a Hindu Code or not, or what Code
it will be. You are asking me to speak upon a Bill even whose name
I do not know or whose operation I do not know. Anyway, I shall
be guessing that it will be a Civil Code or it will be a Marriage Act
or some such thing and the word “Hindu” shall drop out. He says:

“The Hindu agriculturist of the Punjab knows nothing of caste except
as represented by his tribe. No doubt, he respects the Brahman and
calls him and feeds him on occasions of rejoicing or sorrow, but he would
never dream of referring to him or to the Hindu Law for guidance in
his daily life. If he has ever heared of the Dharmashastra at all, which
is very improbable, he has only done so as a Spanish peasant may
have heard of the Bible, he knows nothing whatever of its contents or
principles, nor could the Brahman himself enlighten him...The Hindu
law cannot be applied to the Hindu tribes, because they have never in
fact followed or even heard of it and it is framed for a different state
of society.”

Mr. Deputy Speaker: Extracts from books should be small ; it
ought not to be reading whole books, chapter and verse.

Sardar B. S. Man : The quotation was very long; I have cut it
short.

I have read it only from the beginning and from the end. My
difficulty is this. While I am forced to cite the law...

Mr. Deputy Speaker: What is the book ?

Sardar B. S. Man : The book I am quoting from is Rustomji’s
Customary law of the Punjab. This quotation relates to a decided
case law in 55 Punjab Record 1903 Full Bench.

I have to cite this law because in his previous speech the Hon.
Dr. Ambedkar himself quoted a Privy Council decision showing that
for a long time Sikhs have been governed by the Hindu Law. I am
perfectly entitled today to remove that erroneous impression and
show that we are not governed by the Hindu Law. As the position
stands today, we are governed by a different set of laws. He relies
upon his decisions. I rely upon my decisions. Hence the necessity
to take some time of the House. I do realise your anxiety to finish
this earlier. But Sir, this is the first time that an amendment has
been moved that the Sikhs be absolved from the operation of this
Bill and in view of the vital importance of this matter to the Sikh
community, I may be permitted to digress a little.
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Mr. Deputy Speaker: Now that this Bill is confined to marriage
and divorce, the hon. Member may show how far this is retrograde or
inconsistent with his law and what is the harm in adopting this.

Sardar B. S. Man: I am quoting exactly those laws which relate
to marriage and divorce here. By the present law, certain prohibited
degrees are sought to be introduced. I am proving that the prohibited
degrees now sought to be introduced have never applied during the
history of the Sikhs.

Mr. Deputy Speaker: Cannot that be an exception? As in the
case of customs in the south allowing the marriage of maternal uncle’s
daughter, which have been validated, any deviation from the generally
prohibited degrees will also be put in as an exception.

Sardar B. S. Man: Exactly, Sir, you are coming to my rescue. If the
Hon. Law Minister says that so far as marriage customs are concerned,
they will respect the customs of the Punjab or the customs of the Sikhs,
I will have no quarrel ; I shall sit down.

Shri Bharati: May I draw his attention to part (5) of cause 7 where it
is provided, “unless the custom or usage governing each of them permits
of a sacramental marriage between the two”. Custom is a local thing
and that has overriding effect. We have already provided for all that,
not only for south India. Where the custom provides for such a thing,
it is straightway concerned.

Pandit Thakur Das Bhargava : But what he wants is that all the
things incidental to marriage should also be governed by custom. That
is what he is pointing out.

Shri Bharati: But he was speaking about prohibitive degrees and
I pointed out that the necessary provisions are already there for these
exceptions.

Mr. Deputy Speaker: No law says that a sister can marry a brother.
There are prohibitive degrees accepted by courts and if there are other
cases or other degrees, whether they come under clause 5 or clause 7
or any other clause, suitable amendments can be suggested and the
matter discussed.

Sardar B. S. Man: My point is, since exceptions are made in the
case of Muslims and Christians because their personal law is entirely
different, why should we, though we are numerically small, not have
the same...

Mr. Deputy Speaker : The hon. Member need not repeat his arguments
over and over again. He has already stated that just like the Muslims,
the Sikhs too should be excluded.
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Sardar B. S. Man: Sir, may I seek the help of and invoke the
good convention that is here in the House that whenever a law
concerning the religious institutions of personal law of persons is
concerned, the members of that community should be consulted and
that their opinion should weigh ? I am invoking that convention. Will
not that convention be made applicable to us here ? If that is made
applicable, then the whole trouble will cease and I shall sit down. My
argument is, if today you pass this law with the help of the majority
in the House—may I be permitted to add—the Hindu majority of the
House, because for the first time such terms as communities—Hindus
and Sikhs—are being used in this debate and that is the primary
bane of this law...

Dr. M. M. Das (West Bengal): On a point of information, Sir.......

Sardar B. S. Man : Is it a point of order, Sir ? Otherwise I am
not yielding.

Dr. M. M. Das: Is the hon. Member speaking on behalf of the
Sikhs of the Punjab or on behalf of everyone in the Punjab ?

Mr. Deputy Speaker: The Member is not yielding. I will not
permit any more interruptions.

Sardar B. S. Man : The difficulty is, hon. Members who are not
.well acquainted with the law go on interrupting without understanding
my point. As I was saying, that was a good convention and.......

Mr. Deputy Speaker : That point has already been stressed by
the hon. Member, that against the will of the community no personal
law should be touched. That point will be considered by the House.
The hon. Member may go to his next point.

Sardar B. S. Man: Then coming to the marriage laws, here the
present set of laws are very rigid. I may be permitted to quote here
from no less an authority than my colleague here, Dr. Tek Chand, who
has been a distinguished Judge. He has dealt with this point in his
own lucid and clear fashion. And let me also add, that this quotation
is from one who is not a Sikh himself, nor an agriculturist—a non-
agriculturist—but one who 1s well acquainted with laws and with
the Sikh laws and the customs and practices in the Punjab. Well,
this is what he says :

“It is well-known that Jats, specially Sikh Jats hold very liberal
views on questions relating to marriage, and even at the height of
the Brahmanical supremacy, they did not show much inclination to
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be bound by the cast-iron rules laid down in the later Hindu Smritis
interdicting marriage outside the caste, and prescribing elaborate
ritual for the performance of the marriage ceremony. Among them
(Jats), the re-marriage of widows has all along existed commonly, and
chadar-andazi in which the ceremonial has been reduced to the very
minimum is one of the recognised forms of marriage.”

And this is the view held by a learned Judge who was also a member
of the Select Committee, and he has attached a minute of dissent on
exactly this same point and on these same lines, that if you were to
agree to only prescribed forms of marriages which are not sought to be
introduced in this Hindu Code Bill, then you will be taking away from
its orbit many forms of marriages which are customary and prevalent
among the Sikhs in the Punjab. There is the Kareva marriage which
is not a sacramental marriage. That is common in the Punjab.

Dr. Ambedkar : What marriage ?

Sardar B. S. Man: Kareva marriage, where the man and the
woman, without calling anyone, with no priest, learned or otherwise,
without going through any ritual, without going round the Granth
Saheb or the fire, simply sit together and have a chadar thrown over
them and that constitutes the marriage. Chadar-andazi also means
the same thing.

Shri Amolakh Chand (Uttar Pradesh): Is it a dharmic marriage ?

Sardar B. S. Man : No, for the definition of dharma changes from
time to time. Manu had his definition of dharma and there is another
definition of dharma by Dr. Ambedkar. In this rapidly changing
definition of dharma, I would rather not seek protection under such
a dharma, but stick to my secular law which is quite clear to me and
which I have been practising for long.

Shri Amolakh Chand : Are the children legitimate ?
Sardar B. S. Man : Quite.

I am conscious of the retort of Dr. Ambedkar that he made in his
speech last time. He says that when the people of the Punjab talk of
marriage, they talk of many other things which......

Mr. Deputy Speaker: I may point out that clause 8 and other
clauses or forms of marriage are not necessarily applicable to the hon.
Member. The Sikh community may have customs that bring about
the relationship of marriage and these alone will be necessary. Why
should we labour that point any further ?
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Sardar B. S. Man : My difficulty is, reading his last speech. I find
that Dr. Ambedkar has said that Kareva marriages will not be permitted.

Then there is clause 8 about other rituals. I may give yet another
case where there is neither this Kareva marriage nor a sacramental one,
but which is still in practice.

Mr. Deputy Speaker : Whatever may be the form of the marriage—
may be the covering by a cloth and all that, that is not prevented here.

Sardar B. S. Man : If you will kindly permit me. Sir, I will make my
point clear. In this form of marriage, they do not go through any ritual,
nor even the flimsy ceremony of putting a chadar. If the man and woman
have lived long enough in the village as to lead the village community
to believe that they are husband and wife, irrespective of the fact that
there was no ceremony, they should be taken as married husband and
wife. There have been judicial decisions to this effect.

Mr. Deputy Speaker: Even for that there is a presumption under
the Evidence Act.

Sardar B. S. Man: No, Sir. I beg to differ from you. Sir, on that
legal point. They will not recognise it, if such a marriage does not come
either under the definition of sacramental marriage or any other rites
and rituals. The emphasis there is upon customary rites. One must have
certain rites.

Mr. Deputy Speaker : How long should they live together?

Sardar B. S. Man : There is a decided case. Again, Dr. Tek Chand
says :
“Indeed, the Rivaj-e-ams of the districts and the records of the cases
decided judicially are full of instances in which mere cohabitation as

man and wife for a long period without any strict matrimonial ceremony,
has been considered sufficient to validate the marriage.”

That is the state of the law in the Punjab. As regards these marriages
where the man and woman have lived together for a long time.......

Mr. Deputy Speaker: What is the length of the time ?

Sardar B. S. Man: In cases it was decided as seven years, in
certain others as 20 and there are cases where it was decided as four
or five years also. The validity of the marriage is judged by their day-
to-day conduct in village community and not by certain ceremonies.
But this form of marriage is not recognised by Dr. Ambedkar. He
says “I will not permit this sort of immorality”. He calls it “marriages
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made easy”. It may be easy for me but I am not going to respect certain
empty rituals. The sanctity of a marriage must be the attachment of
the parties to it and their mutual conduct. It is immaterial whether
certain rituals have been performed or not.

Rev. D’Souza (Madras): On a point of information, may I know
whether in those cases the conditions requisite to validate the marriage
were there or whether the mere fact of cohabitation was recognised,
even if there was a previous marriage of one of the parties ?

Sardar B. S. Man : I shall come to that later. I am only talking
about forms of marriage.

Mr. Deputy Speaker: The hon. Member has not appreciated
the position. The point is when a marriage is presumed, there must
be conditions regarding propinquity or that it does not contravene
prohibited degrees or that the woman is not already a married woman.
Is it an instance of a married woman living with another man who
becomes her husband ? All the pre-requisities of marriage must be
there: mere cohabitation is not enough.

Sardar B. S. Man : Under the general law, if the other conditions
are not there the courts will interfere. That is not within the scope
of this Bill.

Mr. Deputy Speaker : This refers to forms of marriage. Even the
simple marriage where the bride and bridegroom sit together and a
cloth 1s thrown over them is covered by this Bill and it i1s allowed.
Even if that cloth is thrown away in the ceremony it is allowed. I do
not know whether the hon. Member wants to press the proposition
that a marriage should be valid whatever might be the degree of
prohibition.

Sardar B. S. Man : If a certain custom is barbaric or against public
conscience or public morality, I will not for one moment accept that
custom. You are giving two forms of marriage, dharmic and civil. I
am giving you instances of other forms of marriage. You have been
kind enough in your interpretation to say that Kareva marriages will
be included. But undoubtedly certain rituals or rites are involved. I
consulted others about marriages where there is no ceremony at all
and where the man and woman merely live together long as husband
and wife. The question was whether she was already a married woman
and her husband was alive. Even if the husband was alive, the fact
of seperation was there and if she was still the wife of another man,
then it would be an offence punishable under the ordinary law. The
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question is about marriages which are presumed to be valid even when
there are no ceremonies nor rituals but a prohibition is sought to be
introduced in that regard here. In the Punjab people do marry cousins.

Mr. Deputy Speaker: This does not abrogate the provisions of the
Evidence Act and this is not inconsistent with that clause of the Act,
namely that a man and woman living together was sufficient proof of
marriage.

Sardar B. S. Man : After the promulgation of this law, doubts will
be expressed by the courts about the validity of such marriges and the
only relief given is that the marriage shall be registered. If the Law
Minister says that even such marriages, which were not performed
strictly but by virtue of the parties living together for a long period and
their mutual conduct, they will be considered as husband and wife and
will not be forced to go to a registrar to register their marriage, then
my apprehensions will be removed.

Shri Tyagi: Both the parties must be willing.

Sardar B. S. Man: Of course, you must have a willing wife and
husband. (Interruption) My friend Prof. Yashwant Rai asks whether such
cases are very common among the Jat sikhs. They are common among
them along with the Scheduled Castes and specially his own particular
caste in the Punjab.

The idea of the present Bill is codification. Codification presupposes
the existence of certain laws. If we are honest and want to proceed with
the codification, the existing laws should be included there. But this
codification under the present Bill is not only a codification of existing
laws but so far as the Sikhs and the agriculturists of the Punjab are
concerned it is an exclusion of their laws (An Hon. Member: Modification)
or modification to such an extent that the original is completely lost
that it is altogether alien and in many respects obnoxious to us and is
thrust down our throats.

Voltaire said :

“That the more vast a State is in size and composed of different
peoples, the more difficult it becomes to unite all together by one and
the same jurisprudence.”

Only two days ago, the Prime Minister replying to a question why
there was no national dress in India said that in a vast
country which stretches from the borders of Central Asia to

Kanya Kumari in the south, different people are used to different customs

11 AM.
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and it is very difficult to have one national dress. What applies to
physical clothes applies equally to legal clothes—Ilegal clothes which
are sought to be tailored by Dr. Ambedkar. When a similar attempt
was made before, considering the inadvisability of such a thing, it
was given up. The Punjab Laws Act has almost been a Bible for
us, incorporating the principle of customary laws : the present form
of the law which rules and holds the field is section 5 of the Act.
Mind you, for so long a time as from 1872 we had had this law in
operation and now suddenly at the fag end of the session, when
we have not even comprehended the exact consequences of this not
very revolutionary, but a completely novel and retrograde law, we
are called upon to accept it. I for one have failed to comprehend
it because my structure of society has been built upon pretty good
customs which have held the field for so long, in regard to succession,
property of females, marriage, divorce, dowry and so on. It contains
every conceivable item of legislation. It says:

“Any custom applicable to the parties concerned, which is not
contrary to justice, equity or good conscience and has not been
by this or any other enactment altered or abolished, and has not
been declared to be void by any competent authority shall be the
customary law.”

When on that occasion such an attempt was being made, another
person as intelligent as Dr. Ambedkar, Sir George Campbell, who
was then in charge of Law, made these observations which are
applicable even today. The bill sought to lay down that Hindu Law
and Muslim Law should be applicable to the parties concerned. The
amendment was successfully introduced and hence the present law,
that is section 5 of the 1872, Act based on that amendment, namely
that the Hindu Law or the Muslim Law will be applied only in the
absence of customs. Sir George Campbell said:

“If the Council would accept the amendment of which he had
given notice, it was his impression that a great part of the objections
to the Bill would be removed............ If enacted ......... that the
Muhammadan Law in cases, where the parties were Muhammadans
and the Hindu Law in cases where the parties were Hindus, should
form the rule of decision, except where the law had been altered,
or abolished by legislative enactment, or was opposed to the
provisions of the Act. He was quite willing to admit that certain
simple rules, excepted from the Hindu and Muhammadan Law had
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to a certain extent had force in the Punjab ; but it appeared to
him that a section of this kind would import into the Punjab, not
the simple law of the Province but the whole of the complications
of the written Hindu and Muhammadan Laws and the whole of
the voluminous case law comprehended in the decisions of the
Courts all over the country. That he regarded with the gravest
apprehension. He should so regard it, not only because it would
open a wide door for lawyers, but because it was not the law of
the Punjab. Not one out of ten—perhaps not one out of a hundred
persons in the Punjab was governed by the strict provisions of the
Hindu and Muhammadan Law.”

An attempt was made then also to codify but may I say that
codification makes the law rigid whereas custom is not rigid ?
Codification and legal enactments come from the top whereas
customs represent the living conditions and the wisdom of the
community. Customary law owes its development and its strength
to the fact that it comes from the community down below and grows
upwards ; it is not reactionary as enacted law is, which restricts
growth. Whereas the enacted law restricts growth, the customary
law imbibes the best points and the practicability of the situation.

I will finish by saying that those who believe in the present sort
of codification should be alive to the dangers of such a thing, the
effect of which is always to hinder the development, independence
of judgment and independence of will of the communities, which
vary according to the varying needs and the spirit of the people.
I say, with all due respect to Dr. Ambedkar’s ability to fashion
out clothes, legal clothes—a sort of Amritdhara which will suit
every disease from the south to the north—with all due respect to
him, I beg to say that the clothes that he is trying to fashion out
and tailor will be either too loose for southerners or be too tight
for the northerners. It is much better that he should look to my
size—look at the size of the society and its needs—and fashion and
tailor the clothes accordingly and not give me ready-made clothes,
ready-made medicines, a sort of Amritdhara for every disease. I
request that no attempt should be made upon me as a Sikh to
foist any law which is alien and repugnant to my spirit. I for one
will not accept it, will not at any rate respect it because I have
not respected the ancient Brahmans and much less shall I respect
any modern Brahmans.
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*Pandit Malaviya : I have not so far taken any time of this House
at any stage with regard to the Hindu Code Bill. I had been hoping
all this time that the evil day would never come when we would be
faced with the need of seriously applying ourselves to a proposal of the
nature that is before us. I had known, and many of us had known, the
intense desire and keenness of some people in this House and outside,
it to have the Code enacted, but we had somehow felt that the obvious
could be seen, that the preponderating public opinion throughout the
length and breadth of this land would not be ignored, and even while
the idea was being toyed with, no serious attempt would be made to
put on the statute book a Bill which should affect the very foundations
and the entire fabric of the society of the people of this land, in the
haphazard manner in which it has been proposed to be done. People
have been agitating in this country either for one view or the other and
many who have felt distressed over the prospect of such a law being
enacted have been doing what they could to draw the Attention of the
Government to the widespread resentment and dissatisfaction against
it. But personally, I have not once stood up anywhere on a public
platform, not once have I tried to take part in any such agitation, in
the hope and faith that a thing so wrong in principle, so atrocious in
details and so uncalled for in expediency would never come up seriously
before the House. But one lives and learns and I am now faced with the
spectacle that in Parliament which is now on the last lap of its journey,
a controversial measure which is going to affect the lives of more than
300 million people is going to be taken up and an attempt is going to
be made to enact, it and to put it on the statute book to the teeth of
fierce opposition to it. I do not say that there is nobody in this country
who supports the principle of this Bill (Pandit Maitra: Very few). 1
do not wish to say that there are not people who are honestly of the
opinion that it is in the interests of society that such a law should be
enacted. I have no quarrel with them. I am a Hindu and intolerance
in any shape or form—intellectual or ideological-—does not come to me.
If, therefore, there are people in this country who feel that a measure
of this nature or that a measure of even a more revolutionary nature
should be applied to society, I may not agree with them—I may regret
their opinion—but I can have no quarrel with them. I will, therefore,
not take the position that there is no one in this country who wants
this Bill. But it is obvious and it is something which only those can fail
to see who would not see, that by far the largest majority of the people
are not only not in favour of this Bill.........

*P.D., Vol. XV, Part II, 19th September 1951, pp. 2872-96.
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Some Hon. Members : Question.

Pandit Malaviya: ............ but are feeling seriously disturbed over it.
They are today nonplussed and do not know what they should do in the
face of the danger of such an enactment being made. (Interruption). Some
friends of mine, tamely and in a parrot-like manner, probably by the
force of habit, go on saying ‘question’. I challenge them in all humanity
to come and question my statement anywhere in this country. I have
expressed the opinion in a meeting of the congress Party Members of
this Parliament at another place that in a matter of such universal
importance, even if it be not legally wrong to make any enactment in
this way, it is the height of moral injustice that we should take up
such a matter without giving the amplest possible opportunity to those
who are affected by it to express themselves upon the issue. I have
said that in a matter of this nature, the very minimum that we can
expect should be that the issue should be put before the electorate at
a General Election or that indeed a referendum should be allowed to
be taken upon it.

Shri Bharati: On monogamy ?

Pandit Malaviya : My esteemed friend Shri Bharati has obviously
one and only one stale card to play on all occassions, right or wrong,
relevant or irrelevant. I shall come to that card in due course and
shall show what value that hand of his has. But the interruption by
the word ‘monogamy’ is not going to take away from my argument that
in this matter the only right course for us to follow is that we should
have a referendum in this land to allow people to express themselves
on this issue and then if we find that there is even a fair minority— I
go to that length ; my challenge is not couched in any spirit of doubt
or fear—I say that if as a result of a referendum even a substantial
minority of the people are in favour of such a measure, by all means let
us sit down seriously to the task of framing it. If that be not possible.
I would ask my hon. friends who question my statement to persuade
the Government of the day and the law Minister of the day to allow
half a dozen people to resign their seats—I am prepared to be one of
them—and let us have bye-elections in four weeks’ time distinctly on
the issue of this Code.........

Shri Bharati: On monogamy ?

Pandit Malaviya: ......... and if out of those six even in a few
constituencies in those bye-elections the protagonists of the Hindu Code
Bill get returned...
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An Hon. Member: In north India ?

Pandit Malaviya: Anywhere in the whole country—if they get
returned, then I shall be prepared to withdraw my opposition.

Shri Munavalli (Bombay): Challenge accepted.

Mr. Deputy Speaker: There are two sides to the picture. Let
him proceed.

Pandit Malaviya: I do not mind the interruption. Words are of
two types. One is words which are mere sound; the other is words
which have a meaning and when any Member says ‘Challenge
accepted’ I would wish he meant that and not merely created the
sound.

Shri Munavalli: I mean it.

Pandit Malaviya : My request is this. Let the government, let
the Law Minister, put the Bill to that test and if they are willing
to do that, then I am willing to propose—and I hope other Members
also who feel like me will be willing to agree—that we should have
a session even before the elections for a week, after the results
of those bye-elections are known, to work in accordance with the
results. But the Members who say that they accept this challenge
say it, if I may say so without meaning any disrespect, knowing
that they will have no occasion to be put to the test. The only
way in which we could decide about this matter is by one of these
courses. If we are not going to do that, then I do not know how
to accept the questioning of my statement that by far the largest
majority of the people in this land are entirely opposed to the
provisions of this Bill. (An Hon. Member: Question.) And when I
say this, I am not referring merely to those people who are called
“orthodox”, but I am referring even to the most advanced of the
advanced people of this country, people who find themselves weak
and wanting in the strength to stick to the restrictions which time
and experience of the elders of this nation have imposed upon us,
who wish to have the easy way of life, who wish to have the good
of both the worlds for themselves, who wish to remove restrictions
and restraints which have descended through the ages, through
the millennia that have gone before us reaching back into the dim
unknown past of human history; the traditions, the culture, the
life, the ideology, the principles of the one race which can claim
with pride that it has had a continuity of that tradition from time
immemorial. Those gentlemen today are impatient and I wish to
submit that even from their point of view, from the point of view of



z:\ ambedkar\vol-14-11\vol14-11-03.indd MK SJ+YS 27-10-2013>YS>26-12-2013 1106

1106 DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

even those who are impatient of even the existing restrictions, who would
rather liken our society to an aping of some other society somewhere
else, irrespective of the suitability or otherwise of such application to
our particular genius; even to them this Bill cannot be acceptable. It
is on that basis that I make the claim that by far the large majority of
people in this country are opposed to it. The orthodox people, those who
have their roots in the traditions of old, are upset over it. But those who
have a certain amount of social liberty.........

Dr. M. M. Das: On a point of order. The hon. Member is only repeating
what has been said ad nauseam in this House. He has no new argument;
he i1s only repeating what other Members have said.

Pandit Malaviya : I had heard that in the case of a certain type of
mankind, which is often under the influence of a certain intoxicating
habit, even some of the best victuals placed before him bring him nausea !
I am not surprised at my hon. friend !

Shri Bharati: Will it not facilitate clarity of understanding if the
hon. Member confines his remarks only to the subject under discussion,
namely, marriage and divorce ?

Pandit Malaviya : I have probably not the clarity and the ability of
my hon. friend Mr. Bharati.

Mr. Deputy Speaker: I myself wanted to suggest to the hon.
Member that now that the scope is limited to marriage and divorce,
his observations may be confined to those. The hon. Member may feel
that the points made by him may not have been put as forcibly as he
is doing at present. Anyhow some of them have been covered : he need
not go into them at great length and may confine his observations to
points which have not been touched.

Shri R. K. Chaudhari: I would respectfully like to point out that
even if there are repetitions, we should like to know the opinion of a
distinguished person like Pandit Malaviya.

Dr. M. M. Das: On a point of privilege—the hon. Member is making
a distinction between one Member and another.

Pandit Malaviya : I lay no claim to that distinction : I do not think
any hon. Member need be frightened by it.

Mr. Deputy Speaker: I expect this debate to conclude today ; let
there not be any more interruptions.

Pandit Malaviya: I am greatful to you for your guidance. What I
submit is that the Bill may have one clause in it relating to the social
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structure of the Hindus or may have a hundred clauses in it
relating to the social structure. But if it is going to affect the social
structure of the Hindus, nobody can proceed with the matter unless
he discusses that social structure and the way that clause is going
to affect it. Social structure cannot be taken piecemeal in watertight
compartments. It is not practicable.

After the discussion that has gone on before, I have a feeling that
it will not be quite possible and correct to take a lop-sided attitude
about one particular matter alone and leave the general aspect out.
But I might assure you, Sir, that I shall throughout be guided by
yourself and if at any stage you should think that I should not carry
on with any particular argument that I may be making, I shall at
once obey you.

It has been said that this Bill will now be confined to the two
items of marriage and divorce. As the Hindu society stands, its entire
structure rests upon the foundation of marriage. There is nothing
in Hindu society which can be separated as unconnected with the
marriage system of the Hindus. It is, therefore, not possible to discuss
the marriage section of the Hindu society-without referring to the
general aspect of the society as a whole. Whatever 1 was saying
applies directly to the item of marriage and divorce also. What I
was saying was that it is therefore as much the orthodox section of
the people who will be opposed to this measure as the others—about
whom so much has been said by some hon. Members in this House
yesterday and the day before, as forming nearly eighty per cent of the
population, among whom it was said the very provisions which have
been proposed in this Bill exist today. I have my own doubts if that
is so. For the large majority of those people who have today facilities
of divorce and easy marriage, the provisions of this Bill are going to
make a world of difference. I am not expressing any opinion of my
own on the merits of these proposals. I am merely mentioning that
to the simple men living in the villages today, who have not had the
opportunity and benefit of the same growth, intellectually, morally,
emotionally and spiritually, as some other members of society, like
my esteemed friend the Hon. the Law Minister, have had—to them
the habit of restraint, the habit of a discrimination between the finer
shades of the good and the better, the bad and the worse, does not
come so normally and spontaneously in some matters at least as it
does to the others. Hindu society has been divided into groups not with
any inhuman or malicious object of injuring any section or doing any
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injustice to any section. I do not wish it to be misunderstood that I do
not believe that injustice has been done to some sections of it. Injustice
has been done, hardships have been inflicted, atrocious hardships have
been inflicted, and there will be no reasonable man who will hold any
brief for the same. But I am talking of the principles and the broad
concept on which those divisions were based. They were not meant to
injure, they were not meant to inflict any hardship.

Shri Munavalli: But what has been the effect ?

Pandit Malaviya : The effect will take me long to describe, because
the effect has been varying from age to age and if my hon. friend will
take the trouble of reading through the pages of history he will know
them well enough for himself.

Mr. Deputy Speaker : But is a discussion on that point necessary
for marriage and divorce ?

Pandit Malaviya : What I was wishing to point out was that in the
very nature of things we can only expect one thing from one individual
and another thing from another. If any abstruse point of law arises
today, we can reasonably and legitimately request our learned Law
Minister to put us wise on all aspects of it. You may not be able to
get the same information and the same light from an ignoramus like
myself. (An Hon. Member: No, no.) (Another Hon. Member: That is only
humility.) There may be equally another thing about which another
individual may be able to tell us many things but about which my
esteemed and dear and learned friend Mr. Bharati might prove a
complete ignoramus. In society there is a class of people to whom the
real zest of life, the real zest of existence, the incidence of life from
moment to moment, from hour to hour, from morning to evening and
from evening to morning, is, if not the in-all and out-all, a very large
portion of the totality of their existence. For them today’s marriage
and divorce laws have been framed with a view to simplicity and
easy availability. A man can today, or a woman can today discard a
marriage relation and take up another almost in the twinkling of an
eye. Such people will have to wait for months, they will have to go
through law courts, they will have to go through the entire gamut of
procedure before they can do the same under the provisions in this
bill. T am not expressing any opinion on the merits of the matter. I
should personally feel happy at, and I should like to congratulate the
Law Minister for having conceived that improvement, but I am talking
of the practical effects. In the practical effect there will be murders
in the villages.
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Dr. Ambedkar: We have enough police.

Pandit Malaviya : For a man who is still in a large measure
in the animal stage.........

Shrimati Renuka Ray : Question.

Pandit Malaviya : I do not say this in any sense of disrespect. I
am only talking as a sociologist. If those men find new impediments
put in their way, impediments to which they have not been used, to
which they are not accustomed, and they find themselves thwarted
in a tiresome manner, they may not have in themselves that
much of restraint, they may not have in themselves that much of
development and control that they should wait for the law, and
society may be faced—among the eighty per cent of whom so much
has been talked about—with an upheaval which is probably not
even imagined today. Therefore, I said that this Bill is not only not
welcome to those who, like me, would rather that the traditions
which have come down from ages past should be respected and
upheld, but even to those who are going to be affected by it in a
much larger and more immediate measure. I may submit respectfully
that some of the Members of this House who have been so loud and
enthusiastic with regard to the provisions of the Bill have little in
common with those people.

Dr. Ambedkar : Not even me.

Pandit Malaviya : Certainly not the Hon. Law Minister ! The
Hon. Law Minister has been likened, even profanely, to no less a sage
than Manu himself and I am reminded of a shloka. (Interruption)
Somebody asks me why I am jealous. Unfortunately or fortunately
I am not so built that I should have the privilege of being jealous
towards the Hon. Law Minister.

Dr. Ambedkar: How can a Brahman be jealous of an untouchable ?

Pandit Malaviya: Better tell them ! I am reminded of a shloka
where Kumbhakarna asks Ravana (Interruption). If hon. Members
will just bear what that shloka says, probably they will feel slightly
better human beings than before. Kumbhakarna asks Ravana why in
his attempt to win over Sita’s mind, with all his demoniac powers of
changing his appearance, he does not take the shape of Rama when
going to her, and Ravana says : “The trouble is, the moment I take
the shape of Rama or think of him, the mere association with the
thought of Rama makes it impossible for any evil thought to come
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into my mind ! (Hear, hear). (Hon. Members : Repeat the shloka.)
I will repeat many shlokas if my hon. friends will get me the time
for it. Similarly, about Manu. I was saying that if we can expect
a certain thing from members of this House—of course, there can
be no possibility of their needing to go through divorce in matter
of minutes—we may not hope that the same thing will be done by
those 80 per cent of people also. Therefore, we should be cautious
in our approach to this matter. If anybody can controvert that
aspect of things. I would like to hear him do so.

I, therefore, repeat that this Bill is not only disapproved by the
orthodox sections of the people but also by far the largest majority
of the inhabitants of this land. (Some hon. Members: No. No.)
Somebody says, “For other reasons than what you have stated”.
May be, but the fact remains, that whatever the reasons it is not
approved by the large majority of the people.

I shall come to the Bill itself. It has been said that as only
Part II of the Bill is now to be proceeded with, it is not necessary
now that this Bill should be called the Hindu Code Bill. Indeed,
irrespective of the fact whether the other Parts were excluded
from it or not, personally, I should have had a little less objection
to the Bill if it had not been called the Hindu Code Bill. In our
Constitution we have given the name “India, that is Bharat” to
our country. Why was this Bill not called the Indian Code” ? I am
not going into that question that it should apply to everybody. I
am not concerning myself with that. I am not saying this on that
basis. But this country being named “India”, if this code, had been
called the “Indian Code”, it would have had a different meaning
and import. Once we say the “Hindu Code” the entire picture of
what that word denotes comes to the mind. We must, therefore,
know and keep into view what the word “Hindu” means. It is a
difficult word to explain in a sentence. But if there is one feature
in Hinduism which one might mention as of outstanding pre-
eminence, it is the practically limitless tolerence and catholicity of
that system. Our Prime Minister, Pandit Jawaharlal Nehru, has
himself talked of Hinduism and has said that it is probably best
described by saying that it rests on the principle of live and let
live. We have among the Hindus the most diametrically opposed
viewpoints. We have in the highest caterie of sacred literature and
philosophical schools the six Darshanas, one of which sparkles with
the brilliance of the razor-sharp incision and acumen of the intellect
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of supermen and giants like Jaimini. Shankar and Kumarila—I do not
wish to use any adjectives of praise for them because it will be difficult
to find suitable words—and on the other hand, it contains another
system which is so obtuse, which is so crude, to say nothing worse,
that it would refuse to see or understand anything which is not strictly
before its physical eyes. The poor Charvaka, with the palm of his hand
up before him, would refuse to understand that the back side of his
hand also exists because it would not be pratyaksha. . . .

Drx. M. M. Das: On a point of order, we have not come here to hear
lectures on Hindu philosophy and ancient rishis.. . .

Mr. Deputy Speaker : Order, order. I find the hon. Member is very
impatient. He must have consideration for the other side of the view.
I never expected that the hon. Member would go on interrupting. I
repeatedly say that this is a contentious matter and we are allowing
sufficient time. I am also alive to the fact that a number of hon.
Members have spoken. I am not concluding the debate now. The less
the number of interruptions the greater the chance that he will finish
it early. Otherwise, he will demand another day.

Pandit Malaviya: I was only pointing out the wide diversity and
catholicity of philosophical and methaphysical thought prevalent among
the Hindus. I wish there were no need at all for anybody to talk of the
philosophical side of things. I wish one could feel that it was unnecessary.
But, from such remarks it seems it is unfortunately necessary. What I
was mentioning was that even in the Darshanas, while we have the pure
Vedant on the one hand, we have the drunken reveller of a Charvaka
philosopher, indulging in the five makaras ! I shall not go into those
five makaras......

Some Hon. Members : Go on. go on.

Pandit Malaviya: ......... because apart from my own reasons of
decency, probably I may take it that some of even those Members who
may not be deeply interested in philosophical thought might be familiar
with them !

Mr. Deputy Speaker: How are they useful for the discussion on
this subject ?

Pandit Malaviya: What I was trying to point out was............
Dr. Ambedkar: I submit the makaras are very useful.

Mr. Deputy Speaker : Will this in any way corrupt the makaras ?
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Pandit Malaviya: We have that diversity even in the principal
Darshanas. Among them, again, we have the Astik Darshanas and
the Nastik Darshanas. We have Darshanas which have talked of the
monotheistic principle of Parabrahma and Brahma and Jiva and also
which have talked of the atheistic philosophy of No-Brahma and No-Veda
and No-God. We have in other spheres also equally diverse opinions and
diverse state of things existing. There are some people today who find it
fashionable to remind us that there were certain rishis and other among
the Hindus who were beef-eaters. Side by side with that, Hinduism is
replete with a universal reverential regard for the cow. We have in the
Hindu society youthful marriages; we have also in the Hindu society
youthful sanyasis. We have in the Hindu society the most austere and
difficult to imagine tapas, we have also in the Hindu society the most
luxurious and lavish enjoyment of the senses. We have in the Hindu
society the Brahman ; we have the chandala ; not the Chandala for whom
we have only restrictions and impositions, but the chandala for whom
rights and privileges have been prescribed, just as for the Brahmans
(Interruption).

Mr. Deputy Speaker: It is an offence hereafter under the Constitution
to call any person a chandala or an untouchable.

Pandit Malaviya : There are so many speakers around all at once,
that I am unable to hear you, Sir.

Mr. Deputy Speaker: Apart from any constitutional aspect, reference
to chandala is no longer advisable. It has been made an offence under
the Constitution.

Dr. Deshmukh: He is only referring to history.

Mr. Deputy Speaker : There may be some history, but all history is
not very good to mention. Let us forget some history.

Pandit Malaviya : I was referring to it not as to an individual, but
as to a system in the past. However, I will abide by what you have said.

Dr. Ambedkar : Why should you ?

Pandit Malaviya : The hon. Law-Minister asks, why I should. Only
because I am a law-abiding Member and not the other name that I had
been mentioning.

I was saying that in Hindu society we have had that variety of things
existing side by side in honour and in peace. That has been the great
feature of Hinduism. But that catholicity and that tolerance was possible
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only because there were some basic principles, fundamentals which
went to form the root of all things which were first settled and
ordained, and which have been maintained through the ages without
question or dispute ; not narrow sectarian dogmas or rituals, nor
any controversial things or rules, but certain basic fundamental
principles which were considered as sine qua non of the continued,
stable and smooth existence of society. These principles may be called
by any name ; but they remain the eternal bedrock upon which any
healthy society must rest. In this country, the name given to these
principles was sanatana : sanatoria not meaning, unfortunately, as a
learned speaker said yesterday, that which is always changing and
nitya nootana, but as something which has always existed. Therefore,
if we undertake the task of making any changes in the structure
of Hindu society, we must be careful that, tamper as much as we
might with the outward forms and paraphernalia, with the leaves
and branches, we do not apply the axe to the root of the tree itself;
that we do not disturb and that we do not uproot the fundamentals,
the basic principles upon which society has been based, and which
have carried it through the ravages of time as nothing else has
carried any other society known to man in the world. Therefore, we
must first understand what those basic principles are.

I was slightly taken aback when I heard it said by no less than three
august personages who go to form the Government of this country
12 Noox today, that the provisions contained in the proposed

Hindu Code Bill are in accordance with what is found
in the Hindu Shastras. I have also heard it said that a profound
study has been made of those Shastras in order that this Bill might
be put up in this form. One would naturally hesitate to cross swords
with men of so learned a disposition. But the Hindu Shastras have
been the property of the world for the ages. Many people have
read them or can read them. With the very limited knowledge that
I am privileged to have of them, it has not been possible for me
to find justification for that statement so far. I would, therefore,
suggest that if it is the claim of the Government that they are
basing the Hindu Code Bill upon the sanctions contained in the
Hindu Shastras, then we should proceed on that premise. It will
be different, however, if a wider stand is taken and it is said that
it is not the Hindu Shastras, it is not the sanctions contained in
them, but it is the wisdom and the whim and fancy of the farmers
of this Bill, it is the inclinations and the desires of those who are at
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its back, which have been the determining factors in the preparation
of its clauses and details. To the best of my knowledge, no such
statement has been made so far. I will, therefore, proceed on the
assumption that the claim remains that the Bill and its provisions
are based on the Hindu Shastras. If that is so, I would like very
much to get a clarification from the Law Minister as to how that
point is to be determined, as to what is said on a particular point
in the Hindu Shastras and what the meaning of that statement in
the Shastras is. I know what I am saying must mean mere waste
of time for a man like the learned Law Minister, because, I have no
doubt, that he is familiar with the meaning of what I am saying. But
we the Members of this Parliament are here to legislate on a vital
issue, and if we are going to legislate on a matter of such universal
importance, and if we are going to do it on the basis of a certain
thesis, namely, that it is being done in accordance with the tenets
of Hindu Shastras. 1 feel that it is our duty that we the Members
of this House should then keep in mind the rules, the methods, and
the recognised procedure by which the meanings of the Shastras
and their words are interpreted. The Mimansa applies itself to that
high purpose, because in a society like that of the Hindus, where
the law came not from a Government or from a Minister, howsoever
high and mighty.........

Shri Sidhva (Madhya Pradesh): Please address the Chair.

Pandit Malaviya : My hon. friend Shri Sidhva asks me to address
the Chair. I have been doing nothing else. I wish Mr. Sidhva would
not forget so easily.

The Members of this House should know that in a society like that
of the Hindus where everything has been based—for, God only know
how many millions and millions of years, or thousands and thousands
of years—upon certain texts coming down through the ages; where we
had not the printing presses or the printing paper, where everything
had to be committed to memory and had to be passed down from the
teacher to the pupil and from the sire to the son, where everything
depend upon the correct pronunciation and intonation and upon the
correct text and upon the correct interpretation of old and ancient
words and mantras, where new codes and new treatises, not printed
on paper, but in the minds and memories of men came up from time
to time and had to be assigned their right importance and place; in
such a society, disaster would have followed if the most minute, if the
most exhaustive and positive rules had not been laid down for the
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interpretation of those texts. And in the Mimansa we have it laid down
how any text of the Srutis or the Smritis should be interpreted. It is
also laid down that the meaning of the law cannot be known merely
by looking at a sentence at one place. So many tests—proving tests—
have to be applied to it.

[PanDIT THAKUR DAs BHARGAVA in the Chair]

If, therefore, it is the claim of the government that the Hindu Code
Bill is based on principles and tenets contained in the Hindu Shastras,
my earnest request is that we should carefully and according to the
rules, examine the various provisions and then find out if they violate
what is contained or laid down in the Shastras or not. My humble
submission is that they are not only not in conformity with Hindu
Shastras, but go diametrically against them. (Interruption) Somebody
is saying at my back that I am now expanding. I wish my friend would
understand that if I wished to expand these ideas it would take days
to finish.

Shri Munavalli: That is your intention also.

Pandit Malaviya : We have known of the concept of omniscience. I
find that there is a new phenomenon of it here, who knows the minds
of others.

Shri Munavalli: Certainly.

Pandit Malaviya: I congratulate the hon. Member. I wish to
submit that I am trying to confine myself as rigidly as possible to the
shortest possible limit. I am saying this with a sense of responsibility.
Let any Member of this House who would like to have an exhaustive
and expanded exposition of the points I have made, let him do me the
honour of coming to me after this sitting and I will then make him
see how much there is to say, how much there is to study, and ponder
over each one of the points that I am only briefly mentioning here.

I was submitting that if we have to go by the Shastras the whole
matter simplifies itself, because there will then be no room for any
difference or controversy. If the two parties to a case have agreed upon
a measuring rod and there is no dispute about it, it should be easy then
for any set of normal people to take up that yardstick and measure the
cloth to the mutual satisfaction of both. If it is agreed that it is on the
basis of the Shastras that we are going to enact this law, according
to the rules of interpretation so clearly laid down, it should be easy
for anybody and the hon. Law Minister to sit down, go through clause
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by clause and determine. (Interruption) 1 see that the Hon. Law
Minister has a very clear vision. The Law Minister or any other
member or even myself may have any view of a matter. But when
the hon. Law Minister and others agree that there is a yardstick
by which a piece of cloth has to be measured, there can be no room
for any difference or controversy. (Interruption). 1 have already
mentioned but obviously it has not yet been sufficiently mentioned
for my friend Mr. Bharati that there is a yardstick, which has come
down to us from the ages, (Shri Bharati: The measurement differs
so widely) according to which the interpretation of the sacred texts
has to be made.

Shri Bharati: The difference in the yardstick is one inch to a mile.

Pandit Malaviya : My friend Mr. Bharati says that the difference
between the yardsticks is one inch to a mile. I do not know if I
can say anything about that remark, because it carries in itself
the visible and the obvious, that my esteemed friend is altogether
unaware of the nature of the yardstick I have mentioned. There
would be no question of any difference, not even one in one millionth
of a millimeter. Therefore, if that can be agreed upon, I think,
all controversy on this matter would end and there would be no
need for us to say anything more at this stage. We can then easily
leave it to the hon. Minister. I can place the entire matter in his
hands not only as the umpire or the judge for those who are in
favour of the Code but also for those who, like me, want him to
go through the clauses, item, by item according to the text of the
Shastras, interpret them through the Mimansa and apply them to
the provisions of this Code and say if they do not militate against
them. If he says that I shall be satisfied and I will offer no further
opposition. I do not think anything more fair or reasonable could
be said. If however, that cannot be done, the least we could ask
for is that the claim that the Hindu Code Bill contains provisions
which are all based upon what is contained in the Shastras, should
be completely given up and withdrawn, so that the millions of our
people who may not have the opportunity of being critical enough
to examine the basis of such statements may not be misled by such
entirely wrong and misleading statements and they may not fall
into that dangerous pit. Probably the Bill may have been prepared
innocently, but it has within it the potentialities for untold and
immeasurable mischief. If that also cannot be done there can be no
other way for Members of this House or those of them who feel like
me, but to examine all these proposals in extensive detail in the



z:\ ambedkar\vol-14-II\vol14-11-03.indd MK SJ+YS 27-10-2013>YS>26-12-2013 1117

DR. AMBEDKAR AND THE HINDU CODE BILL 1117

light of what is said in the Shastras with regard to them. It will
be a long process, because, if the claim is made that what is stated
is according to what is laid down elsewhere, it can only be given
up either by mutual agreement or by the weight of facts as distinct
from opinions ; and establishing those facts can only mean that on
every clause and every sub-clause, on every subject and almost on
every word, this House should have the opportunity and the benefit
of having its attention drawn to the relevant texts in the wide range
of Shastras and law books of the Hindus. I do not know if that will
be considered possible: I have no doubt it must be permissible;
but I do not know whether that will be considered possible and
practicable. I would therefore beg the Government not merely in the
interest of fairness and justice towards the subject which is before
us and towards the people who are affected by it, but indeed in the
interest of the progress of this Bill in this House, that they should
re-examine their position on that point and either make up their
minds to proclaim to the world that the Hindu Code is not based
on the Hindu Shastras and does not care for what is laid down
therein, and is the product of the wisdom and fancy of those who
have prepared it; or, they should adopt the procedure which I have
suggested, viz., have a thorough and nonpartisan examination made
of each of the clauses and then bring up before this Parliament only
those which, it is incontrovertibly agreed, are in accordance with the
Shastras that have prevailed since so long.

There are certain other difficulties also in this matter. This bill, it
is now said, will confine itself only to the subjects of marriage and
divorce. But my difficulty is that, that fact by itself does not make
the slightest difference in the nature of this question. If there were
any part of this Bill which was altogether uncontroversial and if
that were taken up, I would understand that the same might have
been allowed to go through this House without much difficulty or
controversy. But can there be anything more fundamental, more
controversial than the question of changing the laws of 